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Conservation on the Cusp:
The Reformation of National Forest

Policy in the Sierra Nevada

Lawrence Ruth*

ABSTRACT

From 1960 to 1999, a variety of laws and other public policies influ-
enced the management of the national forests in the Sierra Nevada.
Existing laws and new statutes contained directives for the plan-
ning, management, conservation and preservation of national for-
est lands and resources. The National Environmental Policy Act
(NEPA) forced the U.S. Forest Service to disclose information
about land management plans and their impacts. The stattre also
led to greater public awareness of management issues and in-
creased public involvement in agency decision-making. As a result,
efforts to increase timber production in Sierra Nevada national for-
ests met increased public scrutiny, and with political and legal op-
position. The National Forest Management Act of 1976 (NFMA)
mandated extensive planning to promote effective and efficient
conservation and use of forest resources and to resolve forest man-
agement controversies. However, the conflict between the demand
for increased timber and demands for increased recreation and wil-
derness preservation limited NFMA's effectiveness. Discord over
national forest policies did not begin with NFMA, but the broad
scope of land management planning generated remarkable public
attention and controversy. Public opposition to increased clearcut-
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assistance of those individuals who reviewed and commented on an earlier version
of this paper. They provided invaluable and constructive criticism. Additionally, the
author wishes to convey his gratitude to Andrea Telesetsky, who provided able re-
search assistance at a critical juncture, and his thanks to the members and staff of
Sierra Nevada Ecosystem Project (SNEP), SNEP Special Consultants, and other as-
sociated individuals for their assistance. A portion of this research was supported by
the Sierra Nevada Ecosystem Project as authorized by Congress (HR 5503) through
a cost-reimbursement agreement No. PSW-93-001-CRA between the U.S. Forest
Service, Pacific Southwest Research Station, and the Regents of the University of
California, Wildland Resources Center.
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ting and other activities that potentially led to impacts on wildlife
habitat and other aspects of ecosystems led to administrative and
legal challenges to national forest plans.

In the early 1990s, the Forest Service's reinterpretation of ex-
isting law impelled it to extensively revise both its management
objectives in the Sierra Nevada and its planning for the national
forests in the region. Agency planning sought to better incorporate
scientific knowledge about species and habitat requirements into
an ecosystem management strategy. Instead of ending the uncer-
tainty over the conservation and management of forested lands and
resources, eight years of agency planning pursuant to this new per-
spective engendered additional controversies. The continuing in-
ability to resolve environmental issues strongly indicates both a
need and opportunity for significant changes in the institutional
structures governing the national forests ofthese lands.
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INTRODUCTION

Natural resource policy and planning initiatives in the Sierra
Nevada, California's spectacular mountain region, have had
profound implications for the management of the area's natural
resources. This study explores a range of public policies and is-
sues associated with national forest management, and examines
their impact on the administration of the national forests of the
Sierra Nevada during the period from 1960 to 1999. Environmen-
tal activism, public interest litigation, internal agency decisions,
and legislative initiatives of the past four decades have changed
the traditional management practices of the federal resource
management agencies. Environmental politics, directly or indi-
rectly, led to many policy modifications. Evolving scientific un-
derstanding of natural resources intersected with broader social
and legal developments. Reforming natural resource manage-
ment led to major statutory, administrative and legal changes. As
a result, national forest management policy for the national for-
ests of the United States has been dramatically restructured dur-

1999/2000]
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ing this period. Initiatives for reform have addressed two
interrelated phenomena that present significant challenges in
governance for the region: 1) political activism resulting from en-
vironmental and social concerns; and 2) incapacity of public insti-
tutions and private market forces to improve environmental
conservation and management. This research evaluates the pro-
gress of these initiatives and offers a "rethinking" of the pros-
pects for natural resource management and ecosystem
conservation in the Sierra Nevada.

Prior to World War II, the Forest Service had established a
reputation for expert management in public administration, and
for being an able player in national politics.' After World War II,
many aspects of national forest management became increasingly
controversial. A post-war building boom created unprecedented
demand for timber from the national forests. Simultaneously, in-
creasing numbers of Americans began to look to the national for-
ests for recreation and for other opportunities. Conflicts
developed over the Forest Service's management and allocation
of these lands. Consequently, support for Forest Service manage-
ment began to erode. By the1960s and early 1970s, agency deci-
sions were increasingly subject to challenge by recreational user
groups and others.2 Despite these controversies over national
forest management, the Forest Service continued to enjoy an ex-
cellent reputation among politicians and scholars as a model of
effectiveness in bureaucratic management.3 This legacy makes it
particularly intriguing to follow the course of administrative
change in an agency so rich in tradition and in expertise.

The first part of this article explores the period from 1960
through the middle of the 1970s, during which time the Forest
Service responded to a series of national directives to develop
management policies for the "multiple use" and "sustained
yield ' 4 of forest lands and natural resources. This study explores
the development of public activism surrounding national forest
management and responses by the Forest Service, courts, and

1. See SAMUEL P. HAYS, CONSERVATION AND THE GOSPEL OF EFFICIENCY: THE
PROGRESSIVE CONSERVATION MOVEMENT 1890-1920 (1959).

2. See generally SAMUEL T. DANA & SALLY K. FAiRFAx, FOREST .AND RANGE
POLICY 205 (2d ed, 1980) [hereinafter DANA & FAIRFAX].

3. JEANNE NIENABER CLARKE & DANIEL MCCOOL, STAKING OUT THE TERRAIN,
41-44 (1984).

4. See, e.g., Multiple Use Sustained-Yield Act of 1960, 16 U.S.C. § 528 (1994).
"Multiple use" is defined as including "outdoor recreation, range, timber, water-
shed, and wildlife and fish."
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Congress. The Forest Service struggled to satisfy political de-
mands to increase utilization of forest resources, while simultane-
ously struggling to adapt to changing social conditions and
provide for additional recreational uses and users. This article
traces the initial political and legal implications of these develop-
ments and the Forest Service's responses in the Sierra Nevada.

The second part of this article describes the effects of environ-
mental legislation and judicial decisions that reshaped adminis-
trative government as they unfolded in the national forests in the
Sierra Nevada.5 The National Forest Management Act of 1976
(NFMA) 6 and the implementation of the statute's provisions re-
quired the agency to develop land and resource management
plans for each national forest. NFMA planning was conceived as
a method to provide for multiple use of the forests while ensur-
ing resource sustainability and conservation of biological diver-
sity. The most important characteristic of the course of national
forest policy during this time, however, is not what the agency
did or did not accomplish in terms of planning or by refining its
management. Instead, the most significant aspect of the period is
the influence of political activism and adversarial legalism7 that
surrounded forest planning, leading to substantive change to For-
est Service plans elsewhere in other regions, and directly influ-
encing the agency's response to these forces in the Sierra
Nevada. The Forest Service was under pressure from various in-
terests with different views regarding the future of the national
forests. Moreover, the Forest Service leadership did not believe
that NFMA required substantial shifts in the admixture of re-
source use and preservation in the national forests, nor was it
inclined to accept the management objectives offered by environ-
mental groups and their supporters. The early response to
NFMA planning by environmental activists in the Sierra was not
entirely successful in transforming national forest management,
but these protests sent a signal that the Forest Service could not

5. The Lassen, Plumas, Tahoe, Eldorado, Stanislaus, Sierra, Inyo, and Sequoia
National Forests and the Lake Tahoe Basin Management Unit are administered by
the Forest Service as part of the Pacific Southwest region of the National Forest
System. Additionally, parts of the Humboldt-Toiyabie National Forests are also in
the Sierra region and are administered by the Intermountain Region of the National
Forest System.

6. National Forest Management Act of 1976, Pub. L. No. 94-588, 90 Stat. 2949
(codified as amended at 16 U.S.C. §§ 472A, 476, 500, 513-516, 518,521, 528, 576B,
594-2, 1600, 1601, 1600-1602, 1605, 1606, 1608-1614 (1994)).

7. See Robert A. Kagan, Adversarial Legalism And American Government, 10 J.
PoL'Y ANALYSIS & MGMrr. 369, 369-406 (1991).
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continue to favor resource utilization and development over con-
servation without facing strong opposition. The protracted plan-
ning process failed to ease political and legal struggles over
resource management. These disputes eventually forced the For-
est Service to abandon its emphasis on commodities and to
restructure natural resource management methods and priorities
to better incorporate scientific information into national forest
planning and management.8

The final part of this article describes a period during which
the Forest Service continued to face serious attacks, including
fundamental challenges to its competence, authority, and mis-
sion. This section chronicles the continuing struggle by the Forest
Service and others to find new methods to respond to resource
conservation issues. By the1990s, the Forest Service realized that
it had made erroneous assumptions regarding legal provisions for
the conservation of biological diversity and finally concluded that
it could not ignore the likely effect of these requirements. In the
Sierra Nevada, the Forest Service's treatment of controversies
over resource conservation was influenced by situations similar
to those that shaped national forest administration in other re-
gions, including the Pacific Northwest. 9 Certain issues, such as
the conservation of the habitat of the spotted owl, came to the
fore in California later than in other regions, allowing adminis-
trators to benefit from the scientific and administrative experi-
ence gained in other venues. Forest Service officials struggled to
respond constructively to changes in the interpretation of the
agency's legal obligations. If the Forest Service had been slow to
recognize the full extent of its legal responsibilities, it quickly be-
gan to change existing policies to comply with statutory and judi-
cial requirements. In 1990, the Forest Service developed and
embraced the concept of "ecosystem management" to meet the
challenges of by environmental and ecological conservation. The
Forest Service also embarked on a number of policy initiatives in
California with the intention of avoiding the errors made by fail-
ing to respond effectively to public opposition and to administra-
tive and legal appeals concerning its land and resource
management plans for national forests in Washington, Oregon

8. Memorandum from F. Dale Robertson, Chief of the U.S. Forest Service on
Ecosystem Management (July 19, 1992) (on file with the author) (hereinafter USFS
Memo).

9. See, e.g., STEVEN L. YAFFEE, THE WISDOM OF TH SPOTTED OVL: POLICY LES-
SONS FOR A NEW CENTURY (1994).
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and northern coastal California. In this period, other administra-
tive initiatives aimed at restructuring natural resource manage-
ment priorities and methods. The Forest Service adopted an
ecosystem approach to management issues, believing that this
would allow the agency to comply with a host of legal directives
requiring it to take into account increasingly complex ecological
information. Gradually, the Forest Service and its critics recog-
nized that the practice of ecosystem management required better
knowledge of the landscapes, resources and ecological dynamics.
This led to increased support for research on these elements of
the national forests. In addition, communities and interest
groups, frustrated by a lack of response from the Forest Service,
went outside the NFMA planning process and offered their own
innovations designed to improve planning and to speed the im-
plementation of ecosystem management and conservation.

I.
NATIONAL FOREST POLICY IN THE POST-WAR ERA

Policies and planning specifically pertaining to national forest
management are the product of a number of laws and adminis-
trative policies, including the National Forest Management Act
of 1976 (NFMA)10 ; the Organic Act of 1897"; the Multiple Use
Sustained-Yield Act of 1960 (MUSYA)12; the Wilderness Act of
196413; the National Environmental Policy Act of 1969
(NEPA)14; and the Endangered Species Act of 1973 (ESA).15

Reviewing the progress of national forest management in the Si-
erra Nevada is an important source of information regarding the
impact of public policies on the ecosystems in the region. These
policies guide a range of activities that continue to have signifi-
cant effects on the national forests, adjacent lands, and ecosys-
tems that reach beyond national forest boundaries. As a result of
a high level of concern regarding the Sierra Nevada region, the
public has closely scrutinized national forest policy and its opera-
tion. The policies guiding the conservation and management for
these areas have significance not only for the national forests, but
also influence environmental quality and policy questions in the

10. 16 U.S.C. §§ 1600-1614 (1994).
11. 16 U.S.C. §H 473-82, 551 (1994).
12. 16 U.S.C. §H 528-531 (1994).
13. 16 U.S.C. H§1131-1136 (1994).
14. 42 U.S.C. H5 4321-4370(d) (1994).
15. 16 U.S.C. §§1531-1544 (1994).
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region at large.16 As a result, natural resource management in the
national forests of the Sierra Nevada has become increasingly
controversial over the past forty years.

Several specific concerns invite attention to the policy behind
the management of these lands. First, a very large proportion of
the land area of the Sierra Nevada, approximately 42 percent, is
national forest land.17 Most of the mid-elevation to upper-eleva-
tion land and watersheds that gather water for urban California
are located in the national forests of the Sierra Nevada.' s These
national forests offer a wide range of natural resources. Tradi-
tionally, they have been used to furnish timber for lumber and
fuel. The range of resources within these forests provide forage
for grazing. Water, fish, wildlife, minerals, and opportunities for
outdoor recreation exist in this region as well. As utilization of
these resources has increased, conflict over values and forest uses
has also increased.

Controversy over Forest Service resource policies certainly did
not begin in the 1970s or with the enactment of NFMA. It is un-
deniable, however, that the land management planning process
created by NFMA generated remarkable public interest and
caused considerable controversy, especially at certain key deci-
sion points in the NFMA planning process over the past fifteen
years. 19 Concern pertaining to land and resource planning and its
results centered on several aspects of the statutory mandate. The
law was intended to reorder national forest management by de-
veloping coordinated plans for multiple use that would promote
effective and efficient conservation of forest resources. The scope
of the law, combined with increased demands for timber and for
other forest uses, signaled that NFMA had the potential to pro-
pose and implement management actions with widespread effects
on the national forests, including those of the Sierra Nevada.

16. See generally CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY

OF CALIFORNIA AT DAVIS, SIERRA NEVADA EcOSYsTEM PROJECT, STATUS OF THE

SIERRA NEVADA, FINAL REPORT To CONGRESS, Vol.-2 Chs. 36-40 (1996). See also
id. at Vol.1, Ch. 3.

17. Id. at Ch. 15.
18. Id. at Ch. 28.
19. See, e.g., Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976); Robertson v.

Methow Valley Citizens Council, 490 U.S. 332 (1989); Seattle Audubon Society v.
Evans, 952 F.2d 297 (9th Cir.) (1991); Seattle Audubon Society v. Moseley et al., 798
F. Supp. 1473 (W.D. Wash. May 28, 1992); Robertson v. Seattle Audubon Society,
503 U.S. 429 (1992).
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Before exploring the design and operation of NFMA, several
earlier statutes, Forest Service programs, and results of prior
legal challenges to national forest management must briefly be
reviewed. These laws and the policies they created were them-
selves products of conflict and compromise. They were mainly
intended to allow multiple use, but particular commodity-based
uses and wilderness preservation in certain areas received special
attention. As new statutes added additional policy direction for
the national forest, the methods and objectives for resource man-
agement have changed dramatically. These changes created the
context in which comprehensive land and resource management
planning that NFMA proposed.

A. Administrative Context for the National Forests

For nearly eighty years after the creation of the forest reserves,
as the national forests were originally known,20 land manage-
ment policy was primarily governed by the Organic Act of 1897.
This statute directed that the forest reserves were to be managed,

".... to improve the forest within the boundaries, or for the pur-
pose of securing favorable conditions for water flows, and to fur-
nish a continuous supply of timber for the use and necessity of the
citizens of the United States. ''21

For the next eighty years, the Organic Act remained the major
statutory authority for the management of the national forests.
The statute's language, however, offered little guidance on how
to reconcile administration of the national forests with changing
or conflicting public needs.

Gifford Pinchot, first Chief Forester of the Forest Service, rec-
ognized that management and utilization of the national forests
required a policy that would allow the Forest Service discretion
to accomplish its goals while responding to local conditions.22

Perhaps Pinchot's greatest contribution to future agency policy is
contained in a famous letter from then Secretary of Agriculture,
James Wilson. The letter, addressed to Pinchot, but actually
drafted by Pinchot himself, enunciated what became the guiding
philosophy of the Forest Service:

20. "Forest Reserves" became "National Forests" pursuant to the Agricultural
Appropriations Act of Mar. 4, 1907, 34 Stat. 1269 (1907).

21. The Organic Act of 1897, 16 U.S.C. §§ 473-82, 551 (1994).
22. See U. S. DEP'T of AGRIC., NATIONAL FoREsr SERVICE, THE USE BOOK 16

(1907); See also, Letter from Secretary of Agric. James Wilson to Gifford Pinchot,
quoted in GiF~oRD PiNCHOT, BREAMIN NEW GROUND 261-262 (1947).

1999/2000]
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" In the administration of the forest reserves, it must be clearly
borne in mind that all land is to be devoted to its most productive
use for the permanent good of the whole people, and not for the
temporary benefit of individuals or companies. All the resources of
the reserves are for use, and this use must be brought about in a
thoroughly prompt and businesslike manner, under such restric-
tions as will only insure the permanence of these resources....

In the management of each reserve local questions will be de-
cided upon local grounds; the dominant industry will be considered
first, but with as little restriction to minor industries as may be pos-
sible; sudden changes in industrial conditions will be avoided by
gradual adjustment after due notice; and where conflicting interests
must be reconciled the question will always be decided from the
standpoint of the greatest good for the greatest number in the long
run."

23

During most of the first half century of the Forest Service's
existence, the lack of detailed criteria for resolving conflicts over
national forest lands and resources was not a major concern.
Where conflicts over uses or between users occurred, the agency
often resolved changes by public land designations or by adjust-
ments to the specific project. 24 After World War II, however,
conflicts in the mission of the Forest Service became apparent, as
did the agency's difficulties in responding to the demands of di-
verse users. A housing boom had created an unprecedented de-
mand for timber.25 Timber supplies had declined due to
harvesting on private lands. The timber industry pressed for ex-
panded timber sales in the national forests to satisfy the de-
mand.2 6 In response, the Forest Service increased opportunities
for timber harvesting in the national forests. The Forest Service
increased timber sales. As a result, conflicts between timber har-
vesting and other uses, particularly recreational opportunities,
also increased. The increasing friction began to slowly tarnish the
agency's reputation.

Congress recognized that the Forest Service and other land
management agencies also faced increasing pressures in the post-
war era to meet recreation needs. In 1958, Congress created the
Outdoor Recreation Resources Review Commission (ORRRC)
to review the situation and to make recommendations for meet-

23. Id.
24. Id.
25. DAVID CLARY, TIMBER AND T=E FoREst SERVIcE 94-112 (1985); See gener-

ally DANA & FAIRFAx, supra note 2.
26. See CLARY, supra note 25, at 163.
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ing projected recreation needs in 1976, and again in 2000.27 The
Forest Service had always encouraged recreational enjoyment in
national forests as an adjunct to timber, range, and other uses,
and it supported the work of the ORRRC. The ORRRC submit-
ted recommendations to Congress for increased public funding
for recreational development and for coordinated planning
within agencies to provide better recreational opportunities.28

The Forest Service stood to benefit from the new emphasis on
recreation. Support for a range of other uses and activities, in-
cluding the recreational goals of the ORRRC, would bring addi-
tional appropriations. Implementing the recommendations into
practice would allow the agency to increase its staff and compe-
tence, permitting the agency to better support the recreational
opportunities that forest users were now demanding.

B. Legislative Changes

1. The Multiple use-Sustained Yield Act of 1960

Throughout the post-war period, the Forest Service was confi-
dent in its ability to manage the forest for many different uses
including wilderness preservation and recreation. As the number
of visitors in national forests increased, the agency sought legisla-
tion to confirm its authority to manage forest resources and for-
est-related activities. The Forest Service enjoyed the support of
Congress during this period although increasing conflicts be-
tween the Forest Service and the public were beginning to
trouble agency leaders.29 In order to buttress the Forest Service's
standing, the agency wanted to be able to meet the public's de-
mands for more recreation opportunities and wilderness preser-
vation while continuing to support timber production and other
commodity uses.30 The Sierra Club opposed the legislation, argu-
ing that the Forest Service's strong commitment to timber pro-
duction would undercut its support for other forest resources.31

Conservationists expressed concern that the Forest Service had
become so focused on its role as a provider of timber that it

27. See generally U.S. OUTDOOR RECREATION RESoURCES REvIEW COMMNSSION,

OUTDOOR RECREATIONS FOR AMERICA (1962).
28. 1&
29. HERBERT KAUFMAN, THE FOREST RANGER: STUDY IN ADmINsTRATIVE BE-

HAVIOR (2d ed. 1968); CLARY, supra note 25, at 149-156, 175-183.
30. U. S. DEP'T OF AGRIC., U. S. FOREST SERVICE, REPORT OF H CHIEF 19

(1960); DANA & FAIRFAx, supra note 2, at 204.
31. DANA & FAiRFAx, supra note 2, at 203-204.
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would not make fair decisions involving recreation uses or wil-
derness preservation. 32 Conflicts in this period between the For-
est Service and conservationists over the status of unroaded
areas within the national forests, regarded by the conservation-
ists as potential wilderness areas, also contributed to this opposi-
tion. The opposition was relatively minor, however, and could
not counter the prestige of the Forest Service. The agency easily
succeeded in obtaining legislative support for its agenda.

Congress enacted the Multiple Use-Sustained Yield Act
(MUSYA) in 1960.33 The law stated that the National Forests
were to be managed for "the achievement and maintenance in
perpetuity of a high-level annual output or regular annual output
of the various renewable resources of the national forest without
impairment of the productivity of the land."' 34 The statute also
recognized the place and importance of a variety of natural re-
source uses, including "outdoor recreation, range, timber, water-
shed, and wildlife and fish."' 35 This legislation enhanced the
agency's authority to develop a variety of forest resources and
activities appropriate to the needs of various users.

Timber and other commodity interests remained powerful
enough to compel continued attention from the Forest Service
leadership. As a result, the agency remained primarily attuned to
its most powerful constituencies in the regions it served. Profes-
sional foresters made up the bulk of agency management and its
professional staff. The scientific and practical training as well as
the conservation ethic of the forestry profession, however, en-
sured that Forest Service officials had motivations and goals that
set them apart from the timber industry. Despite the opportunity
for tension between forester and logger, working relationships
between the Forest Service and the timber industry became well
established. Despite occasional tensions, these relationships con-
tinued apace, and lent credence to conservationist claims that
timber considerations dominated the agency's agenda.

Forest Service policy in this period was not without critics. Op-
position to plans and projects prior to this era generally had been
localized. When opposition to Forest Service projects did occur,
it could often be countered by locating potentially conflicting
uses in another forest area. Timber harvesting could take place in

32. Id.
33. 16 U.S.C. § 528-531(1994).
34. See id., at § 531(b).
35. See id., at § 528.
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one area, while fishing, hiking and other recreation activities
could be assigned to other areas. Interest groups were active on
many sides of the issues. The diversity of opinions often tended
to counteract each group's power, enabling the Forest Service to
pursue its agenda while claiming to have made compromises in-
tended to satisfy each interest group.3 6 This allowed resource de-
velopment activities to continue with the acquiescence of
interested parties and interest groups.

At the same time, the Forest Service recognized that commodi-
ties were not the highest priority in every region, and began to
provide for additional activities that would directly serve other
segments of the public. The Forest Service staff had always in-
cluded a variety of professional expertise as part of its effort to
treat all forest resources with professional competence and rough
equivalence. Even so, the preponderance of foresters in the For-
est Service, and the agency's role in supplying timber to private
industry, allowed for some doubt about the depth of the agency's
commitment to multiple use. The multiple use label allowed the
agency to avoid or defer many management controversies, but
this approach could never fully satisfy important segments of the
public, a fact that quickly became apparent.

Under MUSYA, the Forest Service experimented with plan-
ning to coordinate conflicting uses.37 Each region prepared a re-
gional multiple use planning guide to steer local forest planning.
Each national forest developed "Forest Land Use Plans" to guide
the integration of various land and resource uses.38 Finally, to
tailor management principles to the specific conditions, profes-
sional foresters prepared unit plans for watersheds or large

36. See PAUL CULHANE, PUBLIC LANDS POLITICS: INTEREST GROUP INFLUENCE

ON THE FOREsT SERVICE AND TH BUREAU OF LAND MANAGEMENT 388-94 (1981).
CuIhane argued that conflict with interest groups did not nullify the prerogatives of
the Forest Service but rather various interest groups involved in public land policy
issues resulted in a "multi-party capture" of land management agencies. This multi-
plicity of groups tended to counteract each other's power, enabling the Forest Ser-
vice and the Bureau of Land Management to pursue a middle course. See also,
PHILIP Foss, THE POLITCS OF GRASS (1960).

37. Carl Wilson, Land Management Planning Processes of the Forest Service, 8
ENV'T L. 461 (1978); See also CHARLES F. WILKINSON AND H. MICHAEL ANDERSON,

LAND AND RESOURCE PLANNING IN THE NATIONAL FORESS 29 (1985) [hereinafter
WILKINSON & ANDERSON].

38. U. S. DEP'T OF AGRIC., U. S. FOREST SERVICE, FOREST SERVICE MANUAL

§ 8213 (1973); PAUL HIRT, A CoNsPIRACY OF OPInMSM: MANAGEMENT OF THE
NATIONAL FOREsrs SINCE WORLD WAR Two 222-223 (1994).
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drainage areas.39 Planning created a method to assess forest ar-
eas and enable a more rational allocation of land and resources.
Forest Service planners therefore tended to treat land uses and
natural resources generally, and did not employ rigorous scien-
tific investigations of the areas under consideration.40 Unit plans
translated national programs to the regions. The regions in turn
supervised the implementation of these policies on individual na-
tional forests. This style of planning demonstrated allegiance to
the utilitarian origins and professional norms of the "scientific
movement" 41 of conservation of the Progressive Era, that had
become the guiding force in the training and professional devel-
opment of American foresters early in the twentieth century.42

Simultaneously, the planning program was a modem political ex-
ercise that ratified the Forest Service's determinations of the
"greatest good for the greatest number. ' 43 This system permitted
continued timber sales, while allowing the agency to claim that it
had become the nation's premier provider of outdoor recreation
opportunities.

Congressional appropriations for the Forest Service in the late
1950s and 1960s overwhelmingly supported the agency's timber
program.44 Accordingly, agency administration concentrated on
building the timber program, and therefore often appeared to re-
flect a bias toward timber production. The Forest Service was en-
joying the ongoing support of the Congress. Therefore, the
agency had little reason to develop a management program more
closely tied to a growing constituency of national forest visitors
whose interests centered on recreation or to search out policies
that served a broader conception of the public interest.45 In fair-
ness to the Forest Service, however, Congress made budget ap-
propriations supporting timber sale programs because many
powerful constituencies wanted to take advantage of these op-

39. U. S. FOREST SERVICE, ENVIRONMENTAL ANALYSIS & ALTERNATIVES FOR

THE NORTHERN CALIFORNIA PLANNING AREA GUIDE 5 (1976). These areas gener-
ally ranged in size from fifty thousand acres to several hundred thousand acres. In-
terview with Doug Leisz, Deputy Chief, United States Forest Service (retired) (Sept.
1995).

40. CLARY, supra note 25, at 172-173.
41. HAYS, supra note 1, at 2.
42. DANA AND FAIRFAX, supra note 2, at 52-53; CLARY, supra note 25, at 6-17.
43. PiNcHOT, supra note 22, at 261-262.
44. HIRT supra note 38, at 234, 236-9; CLARY, supra note 25, at 187.
45. See GRANT McCoNNELL, PRIVATE POWER AND AMERICAN DEMOCRACY

(1966) (Arguing that multiple use gave discretion to the agency to follow its own
policies with little regard to public opinion).
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portunities. During this period, Congress believed the Forest Ser-
vice timber management program was consistent with the
purpose of furnishing "a continuous supply of timber for the use
and necessity of the citizens of the United States. '46

2. The Wilderness Act of 1964

From the early days of the Forest Service, the idea that large
areas should be set aside for wilderness preservation had at-
tracted some supporters. John Muir, and later Bob Marshall and
Aldo Leopold, both of the Forest Service, as well as others, op-
posed the idea of resource utilization as the guiding principle for
all forest lands.47 As the administration of the national forests
matured, conservationists became concerned about the future of
undeveloped and unspoiled areas in the national forests. By the
1930s, the Forest Service had already begun to restrict the use in
certain areas and designate them as "primitive" areas.48 The For-
est Service claimed this designation was sufficient to ensure that
these lands would be managed as wilderness.49 Wilderness advo-
cates, however, believed that the agency did not sufficiently value
wilderness areas.50 They argued that if wilderness areas were
only accorded a status similar to any other use of forest re-
sources, the remaining unspoiled areas would not be able to
withstand demands for access to timber and other commodities. 51

Especially in the post-war era, conservation groups wanted to en-
sure that existing "primitive area" designations would survive the
timber industry's preference for increased timber harvest levels

46. Act of June 4, 1897, ch. 2, 30 Stat. 34, (codified as amended at 16 U.S.C.
§§ 473-482, 551 (1982)).

47. HiRT supra note 38, at 35. See generally JOHN Mum, THE Mouir AJNs OF
CALioRNIA, (1961). See also DANA & FAmFAX, supra note 2, at 155-157.

48. See DANA & FAiRFAX, supra note 2, at 157-158. As early as 1929, at the insti-
gation of foresters within the agency, areas in the national forests had already been
removed from harvesting and other management activities. This practice originated
with the "L-20" regulation in 1929, which allowed the Forest Service to protect cer-
tain "primitive areas." This authority was expanded and more precisely defined in
1939, with the "U" regulations. Over the objections of commodity users, additional
land was removed at this time. Three different types of designations were estab-
lished. Regulation U-1 defined "wilderness" as unroaded, undeveloped tracts of
100,000 acres or more. These areas were to be designated by the Secretary of Agri-
culture. The Chief Forester could set aside areas that had similar characteristics, but
were smaller in size as "wild" areas. A third category allowed tracts of 100,000 acres
or more to be designated by the Chief Forester as roadless areas to be managed for
recreation "substantially in their natural condition."

49. Id. at 155-158.
50. Id.
51. 16 U.S.C. §§1131-36 (1994).
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in national forest lands. They were not persuaded by the agency's
assurances. In 1956, they began to seek protection for wilderness
through legislation that made it impossible to administratively al-
ter the status of these lands.52 Agency efforts to deflect attention
from the wilderness issue failed to divert wilderness supporters
from their goal of securing legislative protection for wilderness
designations.

In 1964, despite the opposition of the Forest Service, Congress
passed the Wilderness Act.5 3 Certain areas of the national for-
ests, national parks, and other federal lands, including 2.1 million
acres of land already protected by the Forest Service, were desig-
nated as "Wilderness" or "Pristine" areas. The statute estab-
lished a "National Wilderness System, '5 4 but did not change the
system of multiple use on the balance of the national forest ser-
vice land. The legislation allowed for the continuation of other
commodity-related uses in wilderness areas, subject to presiden-
tial review. The wilderness designation, however, did not permit
timber harvesting on these lands. The new law increased protec-
tion for a number of areas in the Sierra Nevada prized by recrea-
tion users for their scenic beauty and recreational value. These
areas were located mainly in the alpine and subalpine zones. By
and large, the supply of merchantable timber in these areas was
fairly remote, and only a portion of it had commercial value.
Under the legislation, certain other specified areas were to be
studied and their status reviewed over the following decade. The
agencies retained control over wilderness areas on lands under
their administration, but the new designation limited agency dis-
cretion in determining the disposition of these lands. The Forest
Service lost some of the prerogatives that it had exercised over
these lands. The result was a blow to the Forest Service's pres-
tige, implying that the agency could not be trusted to preserve
this land on its own.55 For the wilderness advocates, the enact-
ment of legislation after eight years of lobbying efforts repre-
sented a double victory. First, many areas were afforded more
permanent protection. Second, the establishment of the wilder-
ness system legitimized the philosophy of preservation and con-

52. See Michael J. McCloskey, The Wilderness Act of 1964: Its Background and
Meaning, 45 OR. L. REv. 288 (1966).

53. 16 U.S.C. §§1131-36 (1994).
54. 16 U.S.C. §§1131-36 (1994).
55. DANA & FAiREAx, supra note 2, at 227-229.
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servation as a component of future management decision-making
for the national forests.

3. The National Environmental Policy Act

Enactment of the National Environmental Policy Act (NEPA)
of 1969 represented a major watershed in public policy. The im-
petus for the statute may be traced to the outpouring of public
concern about the condition of the environment. NEPA sought
to ensure that environmental factors would be considered during
decision-making process for federal projects and programs. The
statute's provisions did not require that environmentally ques-
tionable projects be abandoned, but instead sought to ensure that
decision makers and the public would fully understand the envi-
ronmental effects of proposed actions. One of the law's major
elements, was the requirement that an Environmental Impact
Statement (EIS) be prepared for "major federal actions signifi-
cantly affecting the quality of the human environment". Full dis-
closure of the environmental impacts of a proposed action
ensured that the public had an opportunity to review the federal
government's plans and proposed projects prior to their ap-
proval. The EIS also included opportunities for individuals to
comment on the proposed action. The lead agency then had an
opportunity to respond to these comments and to revise the pro-
ject before reaching a final decision.

The lack of substantive requirements for environmental pro-
tection in NEPA created little expectation that preparation of an
EIS would lead to dramatic changes in federal projects generally,
or in statutory programs such as the multiple use and sustained
yield policy that applied to the national forests. Public disclosure
of information through an EIS provided citizens with an oppor-
tunity to mount formidable challenges to agency decisions in the
political process and courts. In this manner, the procedural as-
pects of NEPA were to have a profound impact on the decision-
making processes of the Forest Service and indeed, all federal
agencies and their relations with the public. As a result, NEPA
exerted considerable influence on a wide range of Forest Service
programs and land management actions.56

NEPA has been described as a "broad stop and think, disclose
to the public" administrative law.57 It directed decision-makers

56. See SERGE TAYLOR, MAKING BUREAUCRACIES THIN 202-222, (1984).
57. ZYGMUNT PLATER, ET. AL., ENVIRONMENTAL LAW AND POLIcY: NATURE,

LAW, AND SOCIETY 612 (2d Ed., 1998).
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to consider seriously the environmental implications of their de-
cisions. The required elements of an Environmental Impact
Statement (EIS) are defined by NEPA and administrative regula-
tion.58 Additionally, courts have held that preparation of the EIS
entails that decision-makers take a "hard look" at the potential
environmental implications of their decision.5 9 Additional regu-
lations have created (a) procedures to establish what major is-
sues should be addressed (including "scoping"); (b) what the
document must contain upon release, and (c) the timing and
manner in which the document is to be reviewed, public com-
ment is to be solicited, and the manner in which the agency is to
respond.60 An EIS is subject to full public review and comment,
followed by a period for administrative review and response to
those comments. During such administrative review, there is an
opportunity to revise the plan prior to the final decision on the
matters covered in the EIS.61

In the years following the enactment of NEPA, the Forest Ser-
vice experienced considerable difficulty adjusting to the law's re-
quirements. It required several years for the agency to develop
the skills necessary to conduct a full analysis of environmental
impacts and to prepare an adequate EIS. The agency's inability
was due in part to uncertainty about the scope and content of an
EIS, and in part to lack of the "knowledge base" and institutional
capacity to prepare an EIS.62 Despite the presence of an array of
experts from other disciplines, the Forest Service did not immedi-
ately utilize professionals who possessed skills appropriate for
the preparation of the EIS.63 Seasoned agency managers were
generally not aware of the full scope and intricacies of EIS re-
quirements. Additionally, most of them were foresters and had
never been trained to undertake a comprehensive consideration
of environmental impacts. 64 The agency's analyses established
that many specific projects, including timber harvests where
clearcutting was employed, were unlikely to have a "significant

58. 40 C.F.R. §§ 1500-1508 (1999).
59. See Kleppe, 427 U.S. at 410 n.21; Robertson, 490 U.S. at 332.
60. Jackson v. New York State Urban Development Corp., 67 N.Y.2d 400, 437

(1986).
61. 42 U.S.C. § 4331 (1988).
62. TAYLOR, supra note 56.
63. Id.
64. Id. at 208
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impact" on the environment. 65 As a result, the Forest Service be-
lieved with some justification that NEPA did not require it to
prepare an EIS for many projects.66 Accordingly, agency deci-
sions to refrain from or delay the preparation of EISs were suc-
cessfully challenged in court.67

An early example of the role of that NEPA played and its im-
portance to the environmental community was illustrated in a
celebrated controversy in the Sierra Nevada. The Walt Disney
Company's proposed ski resort in Mineral King (a relatively un-
developed area, located in what was at the time a part of the
Sequoia National Forest), was ultimately derailed by the insis-
tence of environmentalists that the federal government comply
with NEPA's procedures. Although the ski resort had been ap-
proved prior to the enactment of NEPA, the Forest Service was
faced with a lawsuit challenging its decision to grant a permit to
Disney to develop the area.68 To satisfy opponents, the agency
prepared an EIS for the proposed ski resort.69 The Sierra Club
then challenged the adequacy of the document, and sued to
force, inter alia, consideration of the environmental effects on
national park resources due to the expansion of the access
road.70 Even though the lawsuit was eventually dropped, the de-
lays created by the lengthy administrative and legal process ulti-
mately caused the developer to lose interest in the project. 71 The
demise of the proposed ski resort meant that Mineral King would
remain largely undeveloped. After several years, this area was
transferred to Sequoia National Park. Although the ecological
significance of this result was limited to preventing additional de-
velopment in one mountain valley and its environs, it was per-
ceived as an important victory for conservationists who had
fought to preserve Mineral King. The result greatly encouraged
conservationists in the struggle against what they regarded as the

65. Steven E. Daniels and Christine M. Kelly, Deciding Between an EA and an
EIS May Be a Question of Mitigation, 89 J. OF FORESTRY 3, 29-36 (1991).

66. Id.
67. See, e.g., Thompson v. Peterson, 753 F.2d 754 (9th Cir. 1985); Sierra Club v.

Peterson, 717 F.2d 1409 (D.C. Cir. 1985). See also Kleppe, 427 U.S. at 390; Sierra
Club v. Hodel 848 F.2d 1068 (1988). Sierra Club v. Morton, 405 U.S. 727 (1972);
Sierra Club v. Hickel, 433 F.2d 24 (1970).

68. See Comment, Mineral King: A Case Study In Forest Service Decision Making,
2 ECOLOGY L. Q. 493 (1972); Commentary, Mineral King Goes Downhill, 5 ECOL-
oGY L. Q. 555 (1976).

69. Morton, 405 U.S. 727.
70. Id.
71. See supra note 68.
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tendency of the Forest Service to too quickly abandon its own
conservation precepts in favor of a general compromise.

After suffering losses in court, Forest Service managers recog-
nized that the agency had more to learn regarding environmental
impact analysis and EIS preparation. To remedy the problem, the
agency recruited and cross-trained experts in disciplines not for-
merly present among Forest Service planners and managers.
Greater interdisciplinary environmental expertise enabled it to
handle sensitive projects and to prepare an EIS in a professional
and more defensible manner.72 Internal resistance to formal pub-
lic participation also waned. Additionally, the Forest Service em-
ployed and refined the Environmental Assessment (EA), a
preliminary report used to ascertain the probable environmental
effects of a project.73 This quick assessment allowed the agency
to determine whether an EIS was required. 74 The position of en-
vironmental coordinator was also created and staffed at each na-
tional forest.75 This individual was responsible for ensuring that
agency followed NEPA procedures and that all plans and
projects complied with the EIS requirements.

C. National Forest Resources and Their Use: Competition and
Controversy

1. Timber Supply and the National Forests

In the face of both new demands on the national forests and
growing conflicts between timber and other uses, the forest prod-
ucts industry particularly in California and the Pacific northwest
became concerned about the Forest Service's timber sale poli-
cies.76 As the demand for timber grew in the concluding years of
World War II and in the post-war years, cutting had increased on
private lands. The availability of mature timber to harvest on
these lands declined. Harvested lands were replanted for future
use, but the young trees would not mature for many years. Tim-
ber harvesting on private lands caused many companies to be-
come dependent on the national forests for timber supplies by

72. TAYLOR, supra note 56.
73. Interview with R. Max Peterson, Chief, U.S. Forest Service, Univ. of Califor-

nia, Berkeley (February 3, 1987).
74. Daniels and Kelly, supra note 65, at 29-36.
75. R. Max Peterson, supra note 73.
76. DANA & FAIRFAX, supra note 2, at 199-202; Barney Dowdle and Steve

Hanke, Public Timber Policy and the Wood Products Industry, in FORESTLANDS:
PUBLIC AND PRrVATE 77, 85-88 (Robert T. Deacon & M. Bruce Johnson, eds., 1985)
[hereinafter Dowdle & Hanke].
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the mid-1970s. The forest products industry pressed for improved
planning and increased timber sales in the national forests in or-
der to accommodate market demands.77

The industry was perplexed by the uncertainties of the political
process that controlled Congressional appropriations for the For-
est Service. Congress was generally in accord with the agency's
program, but from the industry's perspective, the process was
very uncertain. Along with its dissatisfaction over low timber
volumes offered for sale, the industry was also concerned about
the variability in the levels of national forest timber available for
purchase from year to year.78 The length of time required to pre-
pare large timber sales caused additional uncertainty. Predicting
the availability of these sales was further complicated by the
agency's dependence on annual appropriations necessary to per-
mit sale preparations to continue over several years. Minor dif-
ferences in the annual timber budget made it difficult to forecast
when and where timber sales would be available. As a result, the
amount of timber supplies available for harvest in any one year
could not be reliably predicted, making it difficult for timber in-
terests to plan capital investments to meet market demands.

The timber industry was frustrated by the lack of a national
strategy to respond to the demand for timber. In the industry's
view, greater stability of the timber supply was essential. Many
foresters maintained that harvest levels for the national forests,
including those in California, had been set substantially below
what the national forests could produce on a sustained yield
level.7 9 Foresters argued that an increase in harvesting would
therefore not jeopardize the long term sustained yield of timber
from the national forests.80 Advocates for increasing the cer-
tainty of timber explored several ideas. Some analysts proposed
to reexamine national forest land allocations, while others fo-
cused on broader strategic planning. One strategy for land alloca-

77. MARION CLAWSON, THE FEDERAL LANDs REvisrrD 75, (1983); See Dowdle
& Hanke supra note 76, at 85-88.

78. Id.
79. Interview with John Zivnuska, Professor and Dean Emeritus, School of For-

estry, Univ. of California, Berkeley, in Berkeley, Cal. (Mar. 9, 1993); Mark Rey,
Executive Director, Address at the American Forest Resource Alliance, Berkeley,
California (Mar. 14, 1991); Interview with Larry Riegert, Forester, Bohemia Inc in
Grass Valley, Cal. (April 4, 1986); CLARY supra note 25, at 165 (quoting George
Craig, "Everyone's Future Is Tied To Forestry," speech to Society of American For-
esters Chapter (May 10, 1957) and George Craig, "Californians Need the Allowable
Cut," speech to Sierra Cascade Logging Conference (Feb. 14, 1958).

80. Id
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tion, which came to be known as "dominant use," called for
establishment of areas that were primarily intended for a particu-
lar use (such as timber, grazing, and mining). Recreational or
other uses would take place in different areas. The proposal was
first considered seriously in the late 1960s by the Public Land
Law Review Commission (PLLRC), which undertook a compre-
hensive review of the management of public lands."' The Com-
mission suggested that areas on public land, including those
primarily suited for timber production, should be established "to
manage for the dominant use."' 2 The President's Advisory Panel
on Timber and the Environment (PAPTE) again considered the
idea in 1973.83 The proposals represented an earnest attempt to
improve the management of public lands and to reduce conflicts
between users. However, the emphasis on commodity production
was out of step with burgeoning environmentalist sympathies of
the era.84 As a result, the proposal was never adopted. Timber
supply remained a central, if somewhat unpredictable aspect of
national forest management.85 The timber industry's plea for sta-
bility and long-term predictability remained unanswered, but its
need for supplies was largely met from year to year.

During the 1970s and 1980s, the Forest Service's Pacific South-
west Region in California harvested about 69% of the timber
growth from the national forests land available for harvest. In the
Sierra Nevada, timber harvesting was accomplished mostly by
single tree selection, where individual mature trees are desig-
nated for harvest and cut down. 6 This method differed from the
Pacific Northwest where clearcutting - associated with impacts
such as erosion and loss of forest habitat - was rapidly becom-
ing the preferred harvest method. Clearcutting in the Sierra Ne-
vada was confined to a relatively small proportion of the timber
harvested on the national forests. As the use of clearcutting in-
creased in various parts of the nation, the effects became more

81. UNITED STATES PUBLIC LAND LAW REVIEW COMMISSION, ONE THIRD OF

THE NATION'S LAND 48-52 (1970).
82. Id.
83. PRESIDENT'S ADVISORY PANEL ON TIMBER AND THE ENVIRONMENT, RE-

PORT OF PRESIDENT's ADVISORY PANEL ON TIMBER AND THE ENVIRONMENT 15, 77-
89 (1973).

84. Fifteen years later, the dominant use strategy still appeared to possess at least
a degree of salience. For a reconsideration of dominant use, along with an appraisal
of the benefits for conservation and recreation. See Steven E. Daniels Rethinking
Dominant Use Management in the Forest Planning Era, 17 ENVT'L L. 483 (1987).

85. DANA AND FAIRFAX, supra note 2, at p. 235.
86. Supra note 39.
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visible. Foresters were more concerned with the gradual decline
in the health and vigor of trees that remained after repeated se-
lection logging.87 Conservationists were aware of these problems,
but they preferred selection harvesting over clearcutting because
it avoided the scarring and erosion associated with many
clearcuts.88

2. The Monongahela Litigation

As both timber harvesting and the number of forest visitors in
the national forests increased, the effects of clearcutting and
other silvicultural prescriptions became evident to greater num-
bers of people. Expressions of public concern similarly increased.
Forest Service management responded to public complaints by
reassuring the public of the efficacy of clearcutting and minimiz-
ing the damage caused by the method. Economic efficiency ap-
peared to drive the policy. The Forest Service, however,
attempted to justify clearcutting as part of a properly conducted
silvicultural system that would revive forest growth and produc-
tivity.89 The agency chose to ignore the continuing concern of
many environmentalists and others who opposed the practice.
This strategy eventually proved to be a significant miscalculation.
Precisely because conservationists and outdoor recreation enthu-
siasts in other regions found themselves without recourse in the
Forest Service, they sought other means to influence agency deci-
sions. A coalition of hunters, environmentalists and others, un-
happy with plans to clearcut an area of the Monongahela
National Forest, brought suit to enjoin further clearcutting. The
Forest Service was no longer able to ignore or to parry the
thrusts of its opponents. However sincere the agency's argu-
ments, they proved to be of little significance in the face of a
legal challenge.

87. Among the problems identified with selection logging is "highgrading." This
refers to the effect of repeated selection and harvest of the best trees. The result is
that the largest most vigorous trees of a stand are removed and were not allowed to
reproduce, diminishing the genetic quality and commercial value of the trees over
time. See RALPH NYLAND, SILVrcuLTRE: CONCEPTS AND APPLICATIONS 502-503
(1996).

88. CLARY, supra note 25, at 180-185.
89. M
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The legal challenge centered on the interpretation of the Or-
ganic Act of 1897.90 The Forest Service argued that this statute
authorized clearcutting and a number of other timber harvest
practices. In Izaak Walton League v. Butz the court held to the
contrary, stating that the Organic Act prohibited timber harvest-
ing unless the trees were "dead, matured, or large growth" and
individually "designated" and "marked" for harvest. 91 The hold-
ing stunned the Forest Service and severely impaired its authority
to manage timber. The Forest Service's methods often contra-
vened this restriction; without them, the agency's timber program
was in jeopardy. This was particularly true where the agency uti-
lized clearcutting to move in the direction of even-aged silvicul-
tural systems, where all trees in a stand would be harvested and
replaced with planted seedlings.92 This result was also unaccept-
able to the timber industry, since many timber companies located
in California and other western states had become dependent on
the national forests for all or part of their available supply. The
Forest Service appealed the holding, but the Fourth Circuit Court
of Appeals upheld the District Court's decision.93 The national
forest timber program, with its increasing reliance on clearcutting
and even-aged management, was in jeopardy.

In the wake of the Monongahela decision, environmentalists
brought similar cases in district courts in South Carolina, Texas,
Tennessee, Georgia, Alaska, and Oregon.94 The Forest Service
faced the prospect of defeat in all of these cases and the loss of
key management methods it had come to rely upon. As the legal
challenge unfolded, the agency discovered that it could not suc-
cessfully defend its position in court.

90. Act of June 4, 1897, 16 U.S.C. §§ 473-482, 551 (1982). The case also involved
the Multiple-Use Sustained Yield Act of 1960, but this statute was not interpreted to
amend the timber harvest provisions of the 1897 Organic Act.

91. West Virginia Div. of the Izaak Walton League of Am., Inc. v. Butz, 367 F.
Supp. 422 (N.D. W. Va. Nov. 6, 1973). Although the ruling did not prohibit clearcut-
ting per se, it meant that clearcutting could not be used to harvest immature trees
along with mature trees. Since the Forest Service was employing silvicultural man-
agement methods that were designed to do this or did so by implication, the agency's
system of timber management was effectively halted by the decision. This result was
unexpected and stunned both the Forest Service and the timber industry. It was
clearly unacceptable to the timber industry, which depended on the national forests
as part of their available supply.

92. Supra note 39.
93. West Virginia Div. of the Izaak Walton League of Am. Inc. v. Butz, 522 F.2d

945, (4th Cir. 1975).
94. DANA & FAiRFAX, supra note 2, at 317.
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At the time, many supporters of the Forest Service's harvesting
practices believed that the issue upon which the case turned was
whether the matter was committed by law to agency discretion. 95

Assuming that it was, they argued that the agency was entitled
under law to harvest timber by a method of its own choosing.
The agency had argued unsuccessfully that the Organic Act of
1897 entitled it to make these kinds of decisions. For many years,
this position had been unchallenged. The Forest Service's defeat
in the Monongahela case resulted from judicial interpretation of
existing law. The holding marked a turning point in the agency's
control over timber harvest methods in the national forests. The
result also marked the end to a period in which Congress af-
forded considerable deference to the Forest Service and its con-
ception of multiple use stewardship in the national forests. The
future of the national forests and the role of the Forest Service
was about to become a matter for both public discussion and leg-
islative debate. This time, the discussion was to occur in a highly
charged and changing political landscape, in which the environ-
mental movement was already demonstrating an ability to affect
federal public land and natural resource policy.

3. The Forest and Rangeland Renewable Resources
Planning Act of 1974

As the legal challenge to Forest Service authority worked its
way through the court system, there was a contemporaneous leg-
islative proposal to create a more reliable framework for eco-
nomic and physical planning for forest resources and uses and to
provide a more predictable management environment for the na-
tional forests. This effort culminated in the enactment of the For-
est and Rangeland Renewable Resources Planning Act of 1974
(RPA).96 The RPA represented an attempt to institute a system
of strategic planning for public and private renewable natural re-
sources of the United States.97

95. Sally Fairfax, The Monongahela Controversy and the Political Process, J. OF

FoRsmy 485 (1977).
96. Forest and Rangeland Renewable Resources Planning Act of 1974, Pub. L.

No. 93-378, 88 Stat. 476, amended by National Forest Management Act of 1976, Pub.
L. No. 94-588, 90 Stat. 2949 (codified as amended at 16 U.S.C. §§ 1600-1614 (1982)).

97. DANA AND FAIRFAX, supra note 2, at 324-326. RPA directed the Forest Ser-
vice to determine the aggregate national demand for all forest products and then to
propose a plan to help the nation meet these needs. Every ten years, the agency was
to inventory forest resources and public needs and to produce an "assessment of the
state of public and private forest resources in the United States." A "program",
building on information obtained from the national census along with other eco-
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RPA data and analysis was forwarded to the legislative and
executive branches of government, but without great effect. Dur-
ing the appropriations process, Congress initially focused on the
RPA Assessment and Program, but after reviewing these projec-
tions, congressional attention wandered away from RPA
figures.98 As a result, the impact and significance of the RPA has
been decidedly less than expected. 99 Nevertheless, RPA's strate-
gic approach offered several valuable integrative mechanisms.
The RPA related to three major Forest Service functions-ad-
ministration of the national forest system, forestry related re-
search, and agency responsibilities to provide technical and
programmatic assistance to state and private forestry programs.
Although these tools were never fully exploited, a strategic plan-
ning approach might have helped to realize shared goals for the
conservation and management of public and private natural re-
sources at national and regional levels. RPA provided a broad
strategic planning authority, and retains potential relevance to
emerging regional environmental planning and management ini-
tiatives.100 This is particularly true in regions such as the Sierra
Nevada, where significant strategic planning and ecological issues
of concern to both the state and federal government extend
across the national forest boundaries.

nomic projections, estimated future demands on forest resources. The Program, pre-
pared every five years, outlined the levels of commodities and other goods that can
be can be supplied by the nation's forests and allocated a share of national goals to
the national forest system. RPA contained no explicit authority to implement the
results of the Program. The Program proposed budgets for the Forest Service for the
next five years. The budgets reinforced the Program by delineating expenditures to
reach the goals set out in the document. The information was intended to guide
appropriation requests, and deliberately left decision making to Congress.

The Forest Service devoted considerable agency resources to preparing the RPA
documents. This resulted in voluminous reports containing national RPA targets es-
tablished for various categories of forest uses and resources. Regional "disaggrega-
tions" of the targets indicated in fairly precise quantities the expected contribution
of individual Forest Service regions to meet the national goals. The program results
- the RPA "Assessment" and the "Program"- were presented to the President and
to Congress.

98. See V. ALARIC SAMPLE, THE IMPACr OF THE FEDERAL BUDGET PROCESS
ON NATIONAL FOREST PLANNING 117, 128-137 (1990)(indicating that the politics of
the budgetary process regarding Forest Service Budgets have long diverted it from
any great reliance on RPA projections and budgets).

99. Interview with Dennis Teeguarden, Former Member, Committee of Scientists
"1" (Feb. 1, 2000).

100. Recreation's Growing Impact, S.F. CHRON., Sept. 19, 1996, at D8.
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4. Escalating Controversy Over Aerial Spraying of
Herbicides

Herbicides have been widely utilized to eradicate the shrubs
and other plants that sprouted in the clearings created by timber
harvesting and by fire and other forms of landscape disturbance.
The growth of brush of this type generally inhibits reforestation
because the shrubs initially grow faster than the newly planted
tree seedlings. Eliminating brush, or reducing the rate at which it
spreads, aids reforestation by reducing the competition that
newly planted trees and seedlings face.1 1 Foresters also consid-
ered herbicide use to be an efficient method of reducing the se-
verity of forest fires. In the western United States and in the
Sierra Nevada, forest debris, shrubs, and other vegetation pro-
vide a means for ground fires to spread into tree crowns and for-
est canopies.10 2 By controlling the brush, herbicides can help to
limit the accumulation of fuels. This reduces the ease with which
a fire might spread across the landscape, and reduces the threat
of a ground fire destroying or severely damaging forest stands.
Aerial spraying was used because it was considered to be far less
costly than the hand application of herbicides.

In the Sierra Nevada, local opponents of aerial spraying had
repeatedly expressed concerns about the effects on human and
environmental health from direct or indirect exposure to herbi-
cides. 10 3 Despite active public campaigns against the use of aerial
spraying of herbicides in the Sierra Nevada, the Pacific North-
west, and other regions, the Forest Service and the Bureau of
Land Management (BLM) sought to expand the practice. Activ-
ists challenged the agency's program in the courts, suing the For-
est Service in Oregon. The agency's opponents claimed that the
EIS prepared by the Forest Service contained an inadequate dis-
cussion of the environmental effects of aerial spraying of herbi-
cides, specifically with regard to the effects on human health. In
Citizens Against Toxic Sprays, Inc. v. Bergland (1977), the court
found in favor in the agency's opponents, declaring that the EIS
was inadequate. The court issued a permanent injunction against

101. See U.S. DEP'T OF AGRIC., U.S. FOREST SERVICE, FINAL ENvrmoNmENTAL
IMPACT STATEMENT. VEGETATION MANAGEMENT FOR REFORESTATION, PAC. S.W.
REG., (Vol. H), 1-4 to 1-5 (1988) [hereinafter FINAL EIS VEGETATION].

102. JARED VERNER, ET. AL, THE CALIFORNIA SPOTIED OWL: A TECHNICAL
ASSESSMENT OF ITS CURRENT STATUS (U.S. Dep't Agric. U.S. Forest Service, July
15 1992) (hereinafter VERNER).

103. Aerial spraying of herbicides leads to the potential for herbicides to enter the
hydrologic cycle, contaminating local water supplies.
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the aerial application of herbicides in the Siuslaw National Forest
unless and until the Forest Service furnished far more extensive
documentation of the effects of the spraying on human and envi-
ronmental health.

Efforts of the Forest Service to meet requirements for more
stringent documentation were only moderately successful. After
extensive revision, the Forest Service again released the Oregon
EIS.' 0 4 The new document itself faced a legal challenge. At trial,
the court held that, under NEPA, where there was scientific un-
certainty regarding the safety of specific herbicides, the agency
was obligated to prepare a "worst-case" analysis of the risks to
human health.10 5 In 1981, the Forest Service initiated work on a
new EIS for vegetation management. Among other activities, the
EIS was designed to cover a program of aerial herbicide spraying
that was already in place in California. In 1974, the Forest Service
had prepared an EIS to consider the impact of vegetation man-
agement. 106 Since that time, a body of emerging scientific evi-
dence raised significant questions about the risk to human health
caused by exposure to herbicides. The Forest Service initiated
work on a second document to discuss concerns relating to the.
implication of vegetation management practices on the forest en-
vironment, including pesticides newly available for use in the re-
gion. The report was intended to respond to heightened concern
about the impact of herbicide application on human health and
the forest environment. 0 7

As the controversy unfolded, environmental activists learned a
great deal about the Forest Service. Agency staff and leaders met
with the public to discuss concerns about the effects of herbi-
cides. Forest Service officials asserted that there was no evidence
to indicate that exposure to herbicides at the concentrations
likely to occur as a result of aerial spraying caused damage to
human health. The Forest Service's arguments failed to convince
critical segments of the public that herbicide spraying did not
pose an unacceptable risk. To these critics, the lack of available
evidence did not indicate that aerial spraying was a safe or desir-
able activity. Even if the studies cited by the Forest Service were

104. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F 2d 1475
(9th Cir. 1983), cert. denied, 469 U.S. 1028 (1984).

105. Id.
106. FINAL EIS VEGETATION, supra note 101, at 1-2.
107. Interview with John Fiske, Regional Reforestation and Timber Stand Im-

provement Forester, Pacific Southwest Region, U. S. Forest Service (July 7, 1999)
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true, it simply meant that the matter required further study
before one could make a reasonable conclusion.

Forest Service officials were somewhat reluctant to further an-
tagonize public opinion. However, the agency's statutory and
management objectives required reforestation of national forest
land denuded by logging, fire or other kinds of disturbance.
These objectives drove the agency to seek economically efficient
methods for reforestation. In 1984, the government appealed the
decision requiring the EIS to include a "worst-case" analysis. The
Supreme Court rejected the petition for certiorari. 10 8 The Chief
of the Forest Service imposed a moratorium on certain herbicide
uses, effectively suspending much of the aerial spraying program
in the national forests until the Forest Service could meet the
legal requirements imposed by NEPA.10 9

The decision in Oregon in Southern Oregon Citizens raised is-
sues nearly identical to those emerging in the Sierra and else-
where in California. On the heels of the Chiefs moratorium,
other measures followed. The Regional Forester, the Forest Ser-
vice official responsible for the Pacific Southwest Region issued
additional direction. This order suspended all herbicide use in na-
tional forests in California, except for some research projects,
where the investigator was able to demonstrate that the experi-
ment would be adversely affected by the suspension." 0

Completing the EIS for vegetation management in the Pacific
Southwest Region ultimately required a far more thorough re-
view of the scientific evidence pertaining to health effects than
the one initially undertaken by the agency. The EIS for national
forest vegetation management in California was eventually com-
pleted in 1988."' The ensuing administrative decision in 1989 al-
lowed the Forest Service to utilize a full range of herbicide
measures, including aerial application." 2 The EIS demonstrated
the agency's extensive consideration of the issues connected to
herbicide use. Even with elaborate documentation, however,
public opposition continued. In 1991,the Forest Service lifted the
national moratorium, and the region moved toward the reinstate-
ment of aerial application of herbicides. The agency's decision to

108. Southern Oregon Citizens, 720 F.2d 1475, cert. denied, 469 U.S. 1028 (1984).
109. FINAL EIS VEGETATION, supra note 101, at 1-4 to 1-5.
110. U. S. DEP'T OF AGRIC., U. S. FOREST SERVICE, FINAL ENVIRONMENTAL IM-

PACT STATEMENT: VEGETATION MANAGEMENT FOR REFORESTATION, RECORD OF

DECISION, PAC.S.W. REG. (vol. II) 1-2 (1989).
111. FINAL EIS VEGETATION, supra note 101, at Volume I-IV.
112. Id.
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reintroduce herbicide use was immediately appealed on several
grounds but eventual resolution of the appeals did not substan-
tively affect the decision of the Forest Service or its ability to use
herbicides as a tool for vegetation management. In a series of
projects that continued over the latter part of the decade, the
Forest Service applied several herbicides, taking steps designed
to reduce human exposure to herbicides. 113 After additional pro-
ject level planning and further challenges, the region resumed ae-
rial application in 1996.14 The herbicide hexazinone was applied
from the air in the form of pellets. This allowed application of
herbicide to be more closely targeted to specific areas than was
generally possible with spraying. Application of herbicides by
this method was intended to reduce the likelihood that herbi-
cides would enter ground and surface water. Nevertheless, the
controversy over herbicide use continued, with opponents re-
maining vigilant over this aspect of forest management. Various
environmental groups continued to challenge both plans arguing
that the projects did not comply with the terms of the 1989, nor
subsequent, decisions. 1 5 The Forest Service has continued to
keep a watchful eye over its herbicide use, as have its
opponents.116

Providing additional documentation was an important ingredi-
ent in addressing scientific and public concerns, but it never dis-
posed of the controversy over herbicide use. Activists and others
again confronted an agency perspective that regards forest re-
sources and landscapes as subject to manipulation to produce
timber and other commodities. The methods for manipulation
encompassed a variety of measures that foresters had concluded
were technically appropriate to accomplish specific tasks. The at-
titude of the Forest Service led it to appear as unwilling and inca-

113. Supra note 107.
114. U. S. Dep't of Agric., U.S. Forest Service, Pac. S.W. Reg., Forest Service Sus-

pends Aerial Use of Hexazinone Pending Review (visited July 17, 1999) <http:llI
www.r5.fs.fed.us/forestmanagement.html/hexaz.0699.html>.

115. Stipulation for Compromise Settlement and Dismissal at 8, California Coali-
tion Against Pesticides et al v. U. S. Dep't of Agric., CIV-S-95-0336-DFL-JFM, (E.
D. Cal. July 20, 1995).

116. In June 1999, the Forest Service found that a "contractor had inadvertently
applied hexazinone directly into Rose Creek and some tributaries." In order to re-
view its procedures and insure that this would not occur again, the region instituted
a temporary moratorium on aerial application of this herbicide. See U. S. Dep't of
Agric., U.S. Forest Service, Pac. S.W. Reg., Forest Service Puts Severe Limitations on
Aerial Use of Hexazinone (visited March 1, 2000) <http://www.r5.fs.fed.us/
forestmanagement/html/linithexaz_1299.html>.
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pable to respond fully to the concerns expressed by the activists.
Equally, the agency seemed unable to truly internalize and re-
spond to important information regarding public values until
very late in the process.

5. Roadless Areas and Wilderness, Revisited

Under the Wilderness Act of 1964, the Forest Service was re-
quired to study certain areas to evaluate their potential for
designation as wilderness or for multiple use. The agency under-
took this study, known as the Roadless Area Review and Evalua-
tion (RARE) in 1967.117 RARE attracted a great deal of scrutiny
from environmental groups since it concerned the potential dis-
position and preservation of highly desirable areas within the na-
tional forests. Conservation groups insisted that, as part of its
review, the agency pay more attention to recreation and preser-
vation opportunities on the remaining unharvested forest land as
well. Once a review of existing primitive areas had been com-
pleted, the agency examined the larger remaining roadless areas
within the national forests,118 When completed in 1972, the re-
view indicated that approximately twelve of fifty-six million acres
studied across the country had wilderness potential. Environ-
mental groups remained unsatisfied, arguing that the Forest Ser-
vice ought to have recommended more areas and greater acreage
for preservation as wilderness.

Timber interests, on the other hand, were concerned that this
initiative would result in the removal of more productive timber
lands from the commercial timber base of the national forests. 1 9

The timber industry recognized that the national forests sup-
ported recreation wilderness and other non-consumptive uses. Its
position was simple: enough land was already preserved as wil-
derness. The remaining timber should be managed for harvest as
a renewable resource. Industry wanted to prevent more timber
from being removed from the national forest's available timber
base in order to ensure that as much timber as possible would
remain available for commercial operations. 20

117. See DANA and FAIRFAX, supra note 2, at 330.
118. "Primitive" areas had originally been set aside under the "U" regulations

established by the Department of Agriculture, and were not subject to timber har-
vesting or other management. See DANA FAIRFAX, supra note 2, at 157-158.

119. See Rey, supra note 79; Riegert, supra note 79.
120. Id.
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The Sierra Club sued to enjoin the agency from adopting the
results of the RARE study, contending that it was not accompa-
nied by an adequate EIS.12' An out-of-court settlement restricted
timber harvest in all roadless areas pending the completion of the
EIS.122 RARE and the accompanying EIS were released in 1973,
but the report did not lead to legislative action. The Forest Ser-
vice subsequently abandoned the recommendations, and em-
barked on a new study in 1977. This second iteration, known as
"RARE II", was completed in 1979. RARE II recommended
65.7 million acres as potential wilderness, although many areas
for which environmentalists sought protection were not in-
cluded. 123 Subsequently, the adequacy of the RARE II EIS was
also challenged, this time by the State of California, as well as by
the Sierra Club and other environmental groups.1 24

Congress then took up the question of the disposition of the
remaining roadless areas. Increased public attention regarding
the national forests resulted in separate consideration of the pro-
posed designations in each state. Congress approached the ques-
tion of wilderness additions in each state as a political issue.
Rather than relying on information supplied by the agency, Con-
gress weighed the agency's wilderness recommendations against
the views of various interest groups. Generally, Congress de-
ferred to the view of each state's congressional delegation with
respect to choices about the selection and inclusion of individual
areas, establishing the boundaries, and total acreage of these ar-
eas. A series of wilderness bills proposed designations for addi-
tional acreage located in the national forests, in the national
parks and in other public land. In 1979, Representative Philip
Burton introduced the first California wilderness bill.125 In 1984,
after five years of debate, a bill was enacted. In a pattern re-
peated in other western states, this legislation also returned other
national forest lands to multiple use and reserved remaining ar-
eas for further evaluation as to their suitability as wilderness. 26

121. Sierra Club v. Butz, 349 F. Supp. 934 (N. D. Cal. 1972).
122. 1&
123. U. S. FOREST SERVICE, FINAL ENVIRONMENTAL STATEMENT: ROADLESS

AREA REvmrw AND EVALUATION: RARE I (1979).
124. State of California v. Bergland, 483 F. Supp. 465 (E.D. Cal. 1980), affd in

part, rev'd in part by California v. Block, 690 F.2d 753 (9th Cir. 1982).
125. See WILLIAM D. DORON, LEGISLATING FOR THE WILDERNESS: RARE II AND

THE CALIFORNIA NATIONAL FoRESTs (1986).

126. Id.
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The environmental community had been relatively unsuccess-
ful during the administrative process in persuading the Forest
Service to accept their views regarding recommendations for wil-
derness designations. Undeterred, they took their campaign to
Congress. When Congress reviewed the issue and made decisions
on lands to include in the legislation, Forest Service views were
considered alongside environmentalist proposals, and this time
the environmental community had greater success. However,
during the legislative process, environmentalists made substantial
compromises to secure passage of these bills, resulting in
designation of less acreage than the environmentalists had origi-
nally sought. Nevertheless, the wilderness legislation of 1984 rep-
resented a significant victory for the environmentalists' cause,
limiting commodity uses in key areas of the national forests.127 In
the Sierra Nevada, an additional 1.8 million acres of land in the
national forest were reserved by the 1984 legislation, mainly at
high elevations, but also including some of the national forest
timber base. The new wilderness areas, joined the areas reserved
by the earlier Wilderness Act of 1964. Together with Yosemite,
Sequoia, and Kings Canyon National Parks, the wilderness areas
comprised the largest area of contiguous or nearly contiguous
forest land in the Sierra Nevada that had not been substantially
altered by human intervention. On the heels of their success, en-
vironmentalists were pleased with their victories, and remained
determined to add to these areas by securing protection for the
remaining roadless areas in the national forests of the Sierra
Nevada.

II.

THE NATIONAL FOREST MANAGEMENT ACT OF 1976

A. Background to the Legislation

After the Monongahela decision forced the Forest Service to
modify its timber harvest practices to comply with the Organic
Act, the agency quickly recognized that it lacked the statutory
mandate to conduct a timber program on the scale that it had
been doing previously. The agency believed that clearcutting and
related practices promoting even-aged management of timber
stands were essential to the future health and productivity of the

127. As before, grazing, mining (where already established), water resource de-
velopment (as permitted by Executive Order), recreation and other interventions
such as the planting of fish, were allowed to continue.

1999/2000]



34 JOURNAL OF ENVIRONMENTAL LAW [Vol. 18:1

national forests and did not intend to manage the forest without
them. Congress addressed the future of clearcutting in national
forests in the course of crafting legislation that entirely restruc-
tured national forest land and resource management planning. 12S
Congress considered several bills designed to counter the effects
of the legal prohibition against the Forest Service's preferred
methods for selling and harvesting timber. The agency's support-
ers in Congress, including Senator Hubert Humphrey of Minne-
sota, sought to restore Forest Service management authority and
also to reinvigorate the idea of multiple use by using land and
resource planning as the guiding principle for resolving natural
resource management conflicts.

Legislative debates reflected two different visions of the na-
tional forests and of forest management itself. S. 2926, intro-
duced by Senator W. Jennings Randolph of West Virginia, would
have allowed timber harvesting in the national forests only with
stringent prescriptions.12 9 A competing bill, S. 3091, sponsored
by Senator Hubert Humphrey, sought to restore discretionary
authority to the Forest Service. It directed the agency to develop
plans that would respond to the resource conditions encountered
in each national forest, and allowed a broad range of practices
for management within certain limitations designed to protect
the environment. 130 At the same time, it provided assurances to
the public that conservation objectives were to be treated seri-
ously. After considerable debate, S. 3091, modified by several
amendments, was adopted as the National Forest Management
Act (NFMA) of 1976.131

NFMA sought to increase Forest Service responsiveness to en-
vironmental values, but also required that the agency use eco-
nomic analysis as part of its decision-making criteria. The statute
that emerged was an effort at compromise, calling for the imple-
mentation of natural resource planning that would attempt to
reconcile public demands relating to conservation with the need

128. Supra note 10.
129. See U.S. DEP'T OF AGRIC., U.S. FOREST SERVICE, THE NATIONAL FOREST

MANAGEMENT ACT OF 1976, CuRRENT INFORMATION REPORT No. 16, p.17 (Dec.
1976).

130. Supra note 10.
131. The National Forest Management Act ("NFMA") allowed the agency to use

clearcutting and even-aged management, but made their use subject to several re-
strictions intended to protect the forest landscape. NFMA authorized the use
clearcutting in stands that included "immature" trees in national forests, but permit-
ted clearcutting only after completion of comprehensive land and resource planning
demonstrated the efficacy of applying the technique to particular forest stands.
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for timber production and other commodity interests. During the
legislative debate, Senator Humphrey rallied support for the stat-
ute by asserting that it would "get the practice of forestry out of
the courts and back to the forests.' 132

Under NFMA, the "multiple use and sustained yield" of forest
resources remained the focus of national forest management. 133

At the same time, NFMA implicitly acknowledged that prior
multiple use management had not sufficiently accomplished this
objective. The newly constructed procedures in national forest
planning were intended to respond to changing public priorities
without sacrificing the virtues of the established management
system. The National Forest Management Act implicitly pro-
moted planning as a means to better ensure a stable management
environment. Along with other changes in the legal environment,
the new law emphasized the procedural aspects of planning. 34

The emphasis on planning was intended to provide a record that
would establish a basis to resolve continuing disputes over na-
tional forest management. The approach also pushed the agency
to develop new forms of professional competence and interdisci-
plinary expertise to address environmental issues and to assist in
the resolution of the controversies surrounding national forest
management. 35 NFMA's provisions contained little direction for
management decision-making, instead emphasizing planning as a
means to achieve balance in forest conservation and land man-
agement. The clear implication was that controversies over na-
tional forest management that Congress could not resolve would
be left to the agency to mediate. Land management planning an-
ticipated these conflicts, but did not provide a method to resolve
them.

The premise of the planning process was that agency decisions
would respond to natural conditions in the forest and to demands
on the natural resources to produce fair and balanced plans. The
plans were to be circulated for public comment to permit the
agency to respond to criticism and to modify its decisions. Plan-
ning contemplated a range of forest management activities and
land uses that were substantially the same as those prior to the
Monongahela decision.136 The statute allowed clearcutting and

132. 122 CONG. Rrc. 33,835 (1976) (remarks by Senator Hubert H. Humphrey).
133. 16 U.S.C. § 1604 (e)(1) (1994).
134. 16 U.S.C. § 1604 (1994).
135. 16 U.S.C. § 1604 (f)(3) (1994).
136. 16 U.S.C. § 1604 (e)(1) (1994).
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other aspects of even aged management systems, if they could be
shown to be the "optimum" silvicultural method. 137 In this re-
spect, the statute did not appear to represent a radical departure
from prior management of the national forests. NFMA, however,
did incorporate modest measures designed to promote conserva-
tion and sustained yield of timber. These included provisions to
ensure that timber harvests in a given area would be sustainable
from decade to decade.138 NFMA required that plans provide for
biological diversity. 39 NFMA also established procedures requir-
ing the coordination of forest planning, environmental assess-
ment, and public comment on management proposals prior to
the initiation of management actions.

Several aspects of NFMA were designed to fundamentally
restructure public land management to produce more balanced
plans and to reduce the likelihood of legal battles. 40 Two ele-

137. 16 U.S.C. §§ 1604 6(g)(3), 6(f) (1994).
138. See supra note 132. Senator Humphrey's original bill (S. 3091) was amended

to provide legislative assurances to conservation interests that required the Forest
Service to eschew certain extractive resource policies. One provision required the
use of a sustained yield forestry practice known as "nondeclining even-flow." This
provision mandated that timber sales from each forest were to be:

".. equal to or less than a quantity which can be removed from such forest
annually in perpetuity on a sustained yield basis: Provided, That, in order to meet
overall multiple use objectives, the Secretary may establish an allowable sale quan-
tity for any decade which departs from the projected long-term average sale quan-
tity that would otherwise be established. [S]uch planned departures must be
consistent with the multiple-use management objectives of the land management
plan.. ." Forest and Rangeland Renewable Resources Planning Act of 1974, Pub.
L. No. 94-588, §13, 90 Stat. 2949 (1976 Amendment).

Although this practice had already been adopted internally by the Forest Service in
1973, the amendment committed the agency to plan timber harvest levels on each
forest at a Tate that were sustainable indefinitely.

The timber industry and many economists opposed this provision. In their view,
nondeclining even-flow was too restrictive because it prevented major variations in
the allowable cut on a national forest that could increase economic returns while still
meeting sustained timber yield goals. To accommodate the objection, the final ver-
sion of the bill allowed for exceptions from the "nondeclining even-flow" policy in
order to achieve multiple use goals. This arrangement was emblematic of the design
for national forest planning. This compromise enabled Congress to delegate discre-
tionary authority to the Forest Service to operate within certain limits. This also
allowed Congress to defer responsibility to the Forest Service for many controversial
decisions regarding the determination of management priorities, land allocations
and levels of commodity development and other resource uses.

139. 16 USC §§ 1604 6(g)(3), (6)(g)(6) (1994).
140. As a precursor to new national forest planning, NFMA contained several

provisions intended to remove the threat of delays resulting from legal challenges to
new planning. The statute provided that existing plans for an area would remain in
force until a new land management plan was adopted. Primarily, this meant the unit
plans, and timber management plans and other special use plans developed under
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ments central to administrative reform of the era 141 are embod-
ied in NFMA. First, the relationship between law and
administrative behavior is specified in the statutory elaboration
of the planning process.142 Second, the law expanded opportuni-
ties for public involvement in the planning process, seeking to
permit unprecedented levels of public participation in manage-
ment decisions. These features promoted new avenues of deci-
sion-making within the agency and distinguish NFMA land
management planning from earlier Forest Service management.
The changes were substantial and have shaped the course of na-
tional forest management from the enactment of NFMA to the
present.

The primary aspect of NFMA's reforms, the close relationship
between law and administrative behavior, was intended to ensure
that planning decisions were consistent with the law and that the
agency would make its reasons for management decisions explicit
in the plans themselves. National forest resource planning and
management actions were to be undertaken pursuant to detailed
statutory instructions to ensure that adequate consideration was
given to both resource protection and development. Regulations
emphasized full assessment of the forests' capabilities for diverse
uses and required decision-making consistent with that informa-
tion. Land management planning and its requirements for envi-
ronmental analysis and documentation sought to ensure that the
agency would develop plans that satisfied statutory objectives for
resource development, while also taking account of local envi-
ronmental conditions. These new procedures meant that consid-
erably more detailed assessments would be required prior to an
agency action. The difficulties were compounded in the case of
the national forest lands because NFMA called for standardized

the auspices of the Multiple Use Sustained-Yield Act of 1960. This allowed the For-
est Service to continue to manage the national forests as it had before the National
Forest Management Act, pending the completion of the new plans. Notwithstanding
the decision in the Monongahela case, this provision tacitly permitted the use of
clearcutting on the forests, pending the release and final approval of the National
Forest Management Act plans, including the period during which a new plan might
be appealed. In order to remove any further doubt as whether clearcutting was per-
mitted, Section 11 of the statute explicitly repealed the language of 1897 Organic
Act which had stipulated that trees could not be harvested unless the trees were
"mature" and individually "designated" and "marked."

141. See Richard B. Stewart, The Reformation of American Administrative Law,
88 HARv. L. Rnv. 1669 (1975).

142. See generally WILKINSON & ANDERSON, supra note 37.
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-but also site-specific analysis and planning-for a set of ex-
tremely varied lands and natural resources. 143

The procedural reforms associated with NFMA planning and
with the NEPA process prompted the Forest Service to consider
information that previously was undervalued or ignored. The
statute directed the agency planning to use an "interdisciplinary
team" consisting of a group of agency scientists and resource pro-
fessionals with diverse scientific and professional skills. By re-
quiring input from new kinds of experts, NFMA intended to
make certain that the condition and sustainability of forest re-
sources was given full consideration during agency decision-
making.

The law recognized that Forest Service administrators were
charged with more than managing a planning process: they were
policymakers. Their decisions would have a significant impact on
the condition of the national forests. The statute gave the admin-
istrators general guidance regarding that content of the plans.
Regulations delineated more specific requirements for analysis,
planning, and criteria for decision-making. Agency managers
were vested with authority to reach a decision within a range of
legally acceptable outcomes that would achieve the greatest "net
public benefit."' 44 This standard left decision-makers with a great
deal of authority and discretion to make management decisions.
There were, however, certain other constraints on administrators.
Land management planning, like many other public programs,
was conducted in a highly charged political environment. From
the early days of land management planning, a succession of ex-
ecutive branch appointees paid close attention to the possible im-
plications of the agency's decisions. The Forest Service,
therefore, was expected to act with both technical proficiency
and sensitivity to public and political opinion.

Establishing a comprehensive land use planning system over
large and diverse resource areas was both a conceptual challenge
and a practical problem. The conceptual challenge was to ensure
standardization while permitting planners to consider and re-
spond to local environmental and socioeconomic differences. The
practical problem was to gather and analyze very large amounts
of natural resource data and related information efficiently and
accurately. The effort to standardize was at odds with need for

143. Id
144. 36 C.F.R. 219. 12 (c) (1988).
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individual treatment of areas that often possessed unique charac-
teristics.145 In light of these complexities, the expectation that
NFMA planning would retain sufficient flexibility for managers
to respond to varying local needs and conditions was perhaps a
forlorn hope.

NFMA sought to increase public representation in administra-
tive agency decision-making. New laws created opportunities in
the administrative process for agencies to consider and respond
to the public's reaction to agency proposals. NFMA required
agency consideration of public opinion during all stages of the
planning process. Efforts to draw the public into the planning
process resulted from the tacit recognition that forest planning,
although dependent on Forest Service expertise and professional
judgment, had political implications. Public involvement was in-
tended to reorient administrative decision-making from a strict
reliance on expert management toward a process resembling a
political dialogue between the administrator and the public.146

NFMA land management planning gradually began to incor-
porate various types of public participation when possible, in the
hope that disagreements over administrative decisions could be
settled expeditiously without proceeding to litigation. Procedures
designed to accomplish these objectives quickly led to greater
formalization of data gathering and analysis. The Forest Service
also experimented with innovative techniques, such as negotia-
tion, that blurred distinctions between public involvement and
conflict resolution.147 As it attempted to settle policy questions,
the agency drew on collaborative approaches used in other ad-
ministrative and regulatory settings.148

NFMA planning was introduced into an already contentious
atmosphere, with timber interests and environmentalists funda-
mentally opposed to each other's position. New controversies oc-

145. See DANA & FAiRFAX, supra note 2, at 328-336.
146. See generally Robert Reich, Public Administration and Public Deliberation:

An Interpretive Essay, 94 YALE L. J. 1617-1640 (1985). See also Joel Handler, Depen-
dent People, the State, and the Modern/Post Modern Search for the Dialogic Commu-
nity, 35 UCLA L. REv. 999 (1988); JOHN FRIEDMANN, PLANNING IN THE PUBLIC
DOMAIN: FROM KNOWLEDGE TO ACTION (1987).

147. See generally JULIA WONDOLLECK, PUBLIC LANDs CONFLICT AND RESOLU-
TION: MANAGING NATiONAL FOREST DIsPIurEs (1988).

148. See generally Daniel J. Fiorino, Regulatory Negotiation As A Policy Process,
PUB. ADMIN. REV. (July/August 1988); GAIL BINGHAM, RESOLVING ENVIRONMEN-
TAL DIsPtrrES: A DECADE OF EXPERIENCE (1986); TIMOTHY J. SULLrVAN, RESOLV-

ING DEVELOPMENT DIsPTrEs THROUGH NEGOTIATION (1984); LLOYD BURTON, JR.,
AMERICAN INDIAN WATER RIGHTS AND THE LIMrs OF THE LAW (1991).
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cuffed over natural resource issues and areas where a strong tide
of activism had already left an indelible mark. Accordingly,
NFMA's land management planning mission was subject to con-
tinuing scrutiny by activists, interest groups and scholars. At the
time of its enactment, there was considerable skepticism among
scholars about the power of the new law's reforms to overcome
the polarization. Those familiar with contemporary public land
management in the United States had come to view controversy
as the normal condition for public land policy-making. To many
observers, therefore, the effort to blend the conflicting aims in
NFMA, simultaneously promoting multiple use and sus-
tainability of forest resources was a formula that would only in-
crease conflict and inefficient use of publicly owned natural
resources. 149 As the planning process got underway, policy schol-
ars expressed added doubt about the chances for successful cul-
mination of the planning especially in light of NFMA's
procedural elements which offered opponents many opportuni-
ties to challenge implementation of agency plans, and easy access
to the legal process. 50 It was not long before the operation of
NFMA proved this view to be fairly prophetic.

B. NFMA Planning in the Sierra Nevada: Initial Effects

In the late 1980s and early 1990s, the Forest Service produced
Land and Resource Management Plans (LMPs) that laid out the
future resource use within each national forest in the Sierra Ne-
vada.' 51 Planning focused on individual national forests, with lit-
tle regard for regional factors or characteristics. Nevertheless,
NFMA planning represented a major undertaking for the agency,
and several elements of the plans illustrated significant depar-
tures from the policies that previously guided national forest
management in the Sierra Nevada. 152 Armed with statutory lan-
guage that once again permitted the agency to utilize even-aged

149. See generally, RANmAL O'ToOLE, REFORMING THE FOREST SERVICE (1988);
RICHARD STRouP AND JoHN BADEN, NATURAL RESOURCES: BUREAUCRATIC
M=S AND ENVIRONMENTAL MANAGEMENT (1983); Kenneth Rosenbaum, Forest
Planning - Bound for the Courts Again, 14 ENVmL. L. REP. 10195 (May 1984).

150. Richard Behan, RPA/NFMA -Time To Punt, 79 J. OF FoRESTRY 802, 805
(1981).

151. See generally <http:llwww.r5.fs.fed.uslsncflframeworkldesign-paperl
design-paperjl.4.html.>

152. These silvicultural methods included seed tree cutting and overstory re-
moval. While these methods were technically not clearcutting, they are often criti-
cized their effects are similar to clearcutting, namely the removal and replacement of
entire stands of timber.
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management and clearcutting, the plans called for increased tim-
ber harvesting and employed clearcutting and related silvicul-
tural methods. 153 The Forest Service wanted to enhance the
productivity of national forest lands devoted to timber produc-
tion. Despite the controversy over clearcutting and related prac-
tices, the agency proposed to greatly increase their utilization in
many regions, including the Sierra Nevada. The new plans also
proposed significant increases in timber harvest levels in the Si-
erra Nevada, with selection logging continuing at somewhat re-
duced levels.' 54 The rationale for the change in harvesting
methods was to ensure an even distribution of tree-age classes
across each forest.' 55 This practice was intended to allowing the
forest to set timber harvest levels of timber that complied with
NFMA's provision for harvest levels that would not decline from
decade to decade. Planning documents presented to the public
suggested that as these stands were cleared and replanted,
growth would increase overall, allowing the forest to continue to
supply more timber in the future.'5 6

Individual forest plans also considered the status and eventual
utilization of remaining roadless areas. Forest Service planners
viewed Roadless areas with the capacity to produce timber as
potential sites for intensive timber management. 57 This strategy
fit well as part of an agency effort to improve timber yield. Simi-
larly, in other areas, the natural mix of species had been or was
being eclipsed by the growth of white fir. The presence of this
species had increased due to the combined effect of earlier tim-
ber harvests and fire suppression. These stands were to be har-
vested and replanted with species that existed before human
intervention. This strategy presented one method of restoring the
vitality of the forest, but it was also designed to increase commer-
cial timber yields on the remaining commercial timber base.' 58

153. U.S. DEP'T AGRIC., PLUMAS NATIONAL FoREST FEIS FOR THE MANAGE-
riENT PLAN 2-146 (1988). The Final EIS did acknowledge that uneven age manage-
ment might succeed if properly conducted. The Plumas revised the preferred
alternative to manage 800 acres per year under an uneven age silvicultural system
for purposes of research.

154. Id. at. 2-140.
155. Id. at 3-64.
156. Id.
157. U.S. DEP'T AGRIC., TAHOE NATIONAL FoREST FEIS FOR THE MANAGE-

NiENT PLAN, 111-26 (1990).
158. Supra note 153, at 3-15.

1999/2000]



42 JOURNAL OF ENVIRONMENTAL LAW [Vol. 18:1

Many foresters were sympathetic to the goals of the Forest
Service. 159 Professional foresters, many of them students in the
1960s and 1970s, had been exposed to various scientific tech-
niques for improving tree and stand quality. From their perspec-
tive, the benefit harvesting of mature timber and older stands
moved the national forests much closer to the ideal of a regulated
forest. Foresters regarded agency initiatives as an effort to pro-
mote greater productivity of forest land. The techniques of stand
conversion and even aged management ensured that future tim-
ber growth and yield could be more easily predicted and more
reliably modeled. 160 Prior to the adoption of the LMPs, these
practices had already been introduced on a smaller scale in se-
lected areas in the Sierra Nevada. 161 On the other hand, environ-
mental critics of the land management plans questioned the
entire premise that timber production should take precedence
over other forest uses and values. They viewed the Forest Ser-
vice's description of the benefits of these silvicultural methods as
insufficient to justify either the increased harvesting or the use of
clearcutting.

With the exception of scenic corridors, clearcutting and related
practices were expanded from a small portion of the landscape to
the majority of timber harvest settings. Following the Forest Ser-
vice's approval of individual LMPs in the late1980s and early
1990s, utilization of these practices to convert forest stands to
even-aged silvicultural systems was estimated to be occurring at a
rate of 229,000 acres per decade. This trend is projected to have
significant impact on the ecological attributes of those forests. 162

This policy produced some dramatic changes. For example,
timber was logged immediately adjacent to a number of giant Se-
quoia groves located in Sequoia National Forest. The timber was
harvested by clearcutting. These clearcuts were among the most
visible changes implemented as a result of land management
planning. They were justified in part by Forest Service managers'
as a method to enhance giant Sequoia vigor and to promote re-
generation of giant Sequoias. 63 Environmentalists viewed the
timber sales and harvests as evidence of irresponsible steward-

159. Supra note 39.
160. Id.
161. L.S. DAVIS, FOREST MANAGEMENT (2d ed. 1987).
162. VERNER, supra note 102, at 266.
163. REBECCA SOLNIT, Among the Giants: California's Sequoias May Be More

Than 3,000 Years Old, But They're Running Out of Time, SIERRA 30-37, 63 (July/
August 1997).
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ship in these relatively fragile ecosystems.' 64 They regarded the
logging as proof that the agency was more interested in obtaining
timber than in protecting the landscape. The controversy raised
questions of ecological and esthetic significance, and sparked
lawsuits. 165 Clearcutting in these areas was eventually ended and
the management of the groves restructured as part of the Medi-
ated Settlement Agreement, a negotiated settlement of the
dispute.

166

During this period, several other newly enacted statutes fur-
ther modified the Forest Service's management authority. The
implications of these laws for national forest management in the
Sierra Nevada will not be examined here in great depth, but it is
important to understand that these laws altered federal preroga-
tives regarding natural resource planning and management. The
Federal Land Policy and Management Act of 1976 directed the
Bureau of Land Management (BLM) to undertake comprehen-
sive land and resource planning for the public lands, similar in
scope to what NFMA required for the national forests.167 The
laws also revised aspects of the minerals programs of the Forest
Service and BLM.168 Additionally, FLPMA modified selected
administrative authorities over Forest Service lands, including
the rules for acquisition and exchanges of small tracts of non-
contiguous land.' 69 The Federal Wild and Scenic Rivers Act' 70

established standards that the Forest Service is required to take
into account in land management planning.

Other laws pertain to forest management practices and modify
Forest Service discretionary authority in land management. The
Federal Water Pollution Control Act (Clean Water Act)171 and

164. Ronald E. Stewart et al., Giant Sequoia Management in the National Forests
of California, in U.S. Dep't. of Agric., U.S. Forest Service, Pacific Southwest Re-
search Station, Symposium on Giant Sequoias: Their Place in the Ecosystem and
Society, Visalia, California (June 23-25,1992). See also U.S. DEPT. OF AGRIC., U.S.
FoRtst SERVICE, PACIFIC SoUTH-WEST RESEARCH STATION, GENERAL TECHNICAL

REPORT PSW GTR-151, 154-5 (1994).
165. DEBORAH L. FISK, ET. AL., MEDIATED SETTLEMENT AGREEMENT FOR SE-

QUOIA NATIONAL FoREST, § B. GIANT SEQUOIA, AN EVALUATION, STATUS OF THE

SIERRA NEVADA, FINAL REPORT To CONGRESS, REPORT #40, 277 (Centers for
Water and Wildland Resources, Univ. of Cal., Davis Mar. 1997).

166. U. S. DEP'T AoRic., U. S. FoREST SERviCE, MEDIATED SETTLEMENT

AGREEMENT FOR SEQUOIA NATIONAL FoREST, § B. Giant Sequoia (1990).
167. 43 U.S.C. §1701-84 (1976).
168. 43 U.S.C. §1719, 1744 (1976).
169. 43 U.S.C. §1715-1716 (1976).
170. 16 U. S.C. §§1271-87 (1994).
171. 33 U.S.C. §1251 (1994).
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the Clean Air Act 172 delegated to the states the authority to reg-
ulate a range of activities to effect water and air quality respec-
tively, provided that the state had obtained federal approval for
its own program to enforce these laws. As a result, new air and
water quality standards began to apply to federal lands, limiting
activities traditionally associated with the use of public land.
Under the Clean Air Act, for example, the federal government
delegated enforcement of federal standards to the states, mean-
ing that burning of logging residues and other forest material be-
came subject to stringent state regulation.173 The Clean Water
Act required that activities likely to affect the quality of certain
water systems to be conducted under approved procedures, or
"Best Management Practices."' 74 The Forest Service's initial in-
terpretation of its responsibilities under this law was challenged
in federal court in California, resulting in both more thorough
protection for watercourses and the streams and in more strin-
gent regulation of timber harvesting and other management ac-
tions affecting these areas. 175

C. Public Reaction to Planning

By the late 1980s, the Forest Service had completed planning
for the national forests of the Sierra Nevada. The results of
NFMA planning did not escape controversy. During the review
of the Forest Service LMPs, the initial proposals attracted wide-
spread public attention. The new planning procedures and citizen
input forced the Forest Service to be more explicit in its planning
and analysis for different forest uses. The plans for the national
forests in the Sierra Nevada were carefully scrutinized, and the
proposed increases in the intensity of management practices
quickly attracted critical comments from many segments of the
public, including environmentalists, timber interests, scientists,
area residents, and others familiar with the region.

A core of environmental activists emerged during the public
involvement segment of planning on almost every national forest
in the Sierra. Activists opposed the use of clearcutting and the

172. The Clean Air Act of 1970, 42 U.S.C. §7401 et seq. (1994) (as amended in
1977 and 1990).

173. California Health and Safety Code, § 39000 et. seq.
174. 33 U.S.C. §1251 et seq. (1994).
175. Northwest Indian Cemetery Protective Ass'n et al. v. Peterson et al., 764

F.2d 581 (9th Cir. 1985) rev'd on other grounds, Lyng v. Northwest Indian Cemetery
Protective Ass'n, 485 U.S. 439, 108 S.Ct. 1319, 99 L.Ed.2d 534 (1988).
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conversion of forest species. Many found it ironic that in the
wake of earlier struggles against clearcutting, which had
culminated in the Monongahela decision, they should now be
forced to fight clearcutting again. 176 They continued to seek pro-
tection for the natural forest environment, particularly the re-
maining roadless areas, and lobby for agency support of
recreation and other non-commodity forest uses. As the activists
grew more sophisticated and better organized, they developed
both the facility and predisposition to question agency propos-
als.' 77 They were less likely to accept the professional judgment
of the agency. Environmental organizations with experience in
national forest management issues, such as the Sierra Club, the
Wilderness Society, the Natural Resources Defense Council, the
Audubon Society, and the National Wildlife Federation, actively
followed land management planning. The national organizations
depended to varying degrees on local groups and representatives
for information on individual forests and for alerts about the
ramifications of the plans.' 78

176. Interview with Steve, Eric, and Willow Beckwitt, Sierra Club, Sierra Nevada
Group, Timber Issues Task Force, Nevada City, California (June 15, 1986).

177. All planning data is public information, and, in theory, freely obtainable by
those who wish to examine it in detail, although occasional agency reluctance often
made it difficult for the environmentalists to do so. Some critics visited Forest Ser-
vice offices and delved deeply into the data as part of their examination of the DEIS
and the draft land management plans. Local environmental activists and industry
representatives (often with the assistance of consultants), studied voluminous FOR-
PLAN (the linear programming system used by the Forest Service to analyze data)
runs and other data not contained in the DEIS, the plan, or in its appendices.

178. See U. S. FOREsT SERVICE TAHOE NATIONAL FoREsT LAND MANAGEMENT
PLAN AND ENVIRONMENTAL IMPACT STATEMENT (1990). On the Tahoe National
Forest, Forest Service proposals in the draft plan called for the extensive use of
clearcutting and the harvest of timber in former roadless areas. To reforest the areas
in which clearcutting was to be employed, the Forest Service proposed the resump-
tion of herbicide use to control vegetation that would compete with the new seed-
lings. These elements of the plan provoked a great deal of controversy, and resulted
in more than 12,000 letters being sent to the Forest Service during the comment
period, both supporting and opposing aspects of the land management plan. Many
were form letters or adaptations of "sample" letters that were distributed by envi-
ronmentalists and the forest industry, and were then signed and returned by their
sympathizers. Many letters discussed several items in the EIS or plan. When these
letters were analyzed, they yielded a total of nearly 60,000 comments'on its draft
plan and EIS. Despite repeated public statements by the agency that the opportunity
for public comment was not a "vote" on the plan or the alternatives, many of the
letters received sought to do just that. The Forest Service was somewhat over-
whelmed by the large numbers of letters and form letters received by the interest
groups and their supporters. However, under its own guidelines, it was obliged to
treat all of these as "comments" on the Draft Environmental Impact Statement.
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Timber interests also paid close attention to the planning pro-
cess in the Sierra Nevada. The timber industry, sympathetic state
and local officials, and others requested that the Forest Service
adopt a regional policy that set timber harvest levels closer to the
RPA strategic targets for commodities. They also requested that
the Forest Service adopt alternatives for the final plans for the
national forests that closely conformed to RPA targets.179 The
Forest Service considered these the comments and referred to
them in responses to public comments on planning documents.
Many in the Forest Service were sympathetic to the tenor of the
industry's comments but had come to realize that RPA's timber
harvest targets for the Sierra were probably unachievable due to
a combination of environmental constraints and public prefer-
ences for other forest uses.

NFMA, technically an amendment to RPA, greatly compli-
cated the strategic planning impulse. NFMA's separate land and
resource management planning addressed environmental sus-
tainability and resource capabilities at the forest level rather than
national strategic planning concerns. The results generally called
for lower harvest levels that contemplated by RPA and deflected
the impact of RPA's strategic planning and budgeting for the
Forest Service. Ultimately, neither the RPA's strategic design,
nor the targets it helped to establish for the production of com-
modities in each forest, controlled the outcome of land manage-
ment planning. °80 Other landscape based scientific and timber
related criteria contained in NFMA's provisions (discussed infra)
controlled the initial outcomes of land management planning.
The final decisions of forest supervisors and other agency manag-
ers contained little acknowledgment that the RPA targets called
for higher harvest levels that were apparently inconsistent with
NFMA's land and resource-based approach, and were thus not
achievable under NFMA planning.

The State of California also responded to the plans, comment-
ing both on the process as a whole and on individual plans. 18'
Comments by California Department of Forestry and Fire Pro-

179. Interview with Jim Craine, Vice President of the California Forestry Associa-
tion (formerly the Western Timber Association) (June 1986).

180. U.S. DEP'T AGRIC. U.S. FoREsT SERVICE, POLICY ANALYSIS STAFF, CRI.

TiQuE OF LAND MANAGEMENT PLANNING ORGANIZATION AND ADMINISTRATION,

VoLUm 3, 14-15 (June 1990).
181. State departments commenting on the LMPs included The Resource

Agency, the Department of Fish and Game, and the Department of Forestry and
Fire Protection.
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tection (CDF) went beyond discussing timber harvest levels and
plans for individual national forests.'8 2 From the State's perspec-
tive, these issues required full consideration of the panoply of
demographic, social, and environmental issues affecting the na-
tional forests and the surrounding landscape. 18 3 These comments
were intended to reorient Forest Service planning toward a more
integrated consideration of the national forests and their contri-
bution to the region and to the state. The department's response
attempted to synthesize the results of national forest planning
with what was occurring on adjacent private lands.' 84 The State
wanted more room to maneuver with respect to natural resource
issues. For example, the State suggested that sustained yield cal-
culations for timber should employ a regional timber inventory,
assessing the stock of timber on both public and private land as
the starting point for sustained yield calculations, as opposed to
relying solely on that of a single national forest.185 State concerns
extended to a variety of non-commodity issues, seeking to draw
the Forest Service more deeply into planning for watersheds and
regions, consisting of multiple national forests. Despite federal
regulations stating that "The responsible line officer shall coordi-
nate regional and forest planning with the equivalent and related
planning effort of other Federal agencies, State and local govern-
ments, and Indian tribes,' 8 6 the agency made little or no effort
to comply with the State's interpretation of the regulation. The
Forest Service listened, but did not treat the State's suggestions
as a serious criticism of land management planning, responding
to the State's comments by explaining that its statutory mandate
left it with little authority or guidance to undertake the mission
that the state proposed. 87

The Forest Service believed that the value of its vision of com-
prehensive land and resource planning would become evident
over time, forcing observers and opponents to acquiesce to the
results of planning. However, as the scope and intensity of the
agency's proposals were laid out in the plans, it became clear that

182. FOREST AND RANGELAND ASSESSMENT PROGRAM, CALi oRmA DEPART-
MENT OF FORESTRY AND Fm PROTECrION, CALIFORNIA'S FORESTS AND RANGE.
LANDS: GROWING CONFLICT OVER GROWING USES 117 (1988).

183. Interview with Robert Ewing, Director, Forest And Rangeland Assessment
Program, Cal. Dep't Of Forestry And Fire Protection (Dec. 18, 1992).

184. Id.
185. Id.
186. 36 C.F.R. 219. 7 (a) (1988).
187. Supra note 183. See also 36 C.F.R. 219. 7 (a) (1988).
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the natural character of many areas in the national forests would
change drastically. In response, local, regional and national
groups began to work together. Opposition became better organ-
ized, especially among environmental groups. Predictably, some
of the same individuals and organizations that the Forest Service
faced in earlier struggles over clearcutting and wilderness resur-
faced to do battle again. In its defense, the agency emphasized its
compliance with the procedural rules that had been established
for planning. Although the Forest Service believed that its land
management plans were legally acceptable, the now familiar as-
pect of environmental opposition to agency proposals was a
troubling sign that the Forest Service might have difficulty get-
ting forestry entirely "back to the forests." This result became
more evident as land management plans were completed and
adopted as the guiding policy for management of the national
forests of the Sierra Nevada.

D. Conservation Of The California Spotted Owl: Reshaping
Resource Planning and Management in the
Sierra Nevada

The present statutory environment for resource management
in the national forests is principally defined in the National For-
est Management Act (NFMA), NEPA, and the Endangered Spe-
cies Act (ESA). The legal requirements for protecting plant and
animal species contained have played an important role in the
evolution of federal and state resource management. Scientific
analysis has helped administrators make decisions consistent
with the law, but it has often revealed the shortcomings of estab-
lished uses and management practices. Scientific information in
combination with the mandates for the protection of sensitive
species essentially required the Forest Service to take account of
the needs of the species and/or to provide for its habitat require-
ments, or to modify any land management plan that fails to do
so. Accordingly, the information gathered and made available in
the NFMA planning process in the Sierra Nevada has meant that
management practices, some in use for many years, may no
longer be acceptable in certain areas.

The California spotted owl (Strix occidentalis occidentalis), one
of three subspecies of spotted owls, is related to the northern
spotted owl (Strix occidentalis caurina) and the Mexican spotted
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owl (Strix occidentalis lucida).88 The California spotted owl's
range extends from the Pit River (which flows into the northern
eastern corner of the Central Valley), southerly through the Si-
erra Nevada. The range also extends south from the San Fran-
cisco peninsula, along the central Coast Range, throughout the
forested areas of southern California, including the higher moun-
tain regions. 189 The majority of California spotted owl habitat in
the Sierra Nevada is within national forests in the Pacific South-
west Region (Region 5) of the Forest Service. (The northern
spotted owl inhabits forests in Oregon, Washington, and north-
ern coastal California, and lies partially within both the Pacific
Northwest Region and the Pacific Southwest Region of the For-
est Service). In the1980s, Forest Service management practices
for both the northern and California spotted owls sought to pro-
tect small areas of owl habitat in a grid-like pattern, known as
Spotted Owl Habitat Areas (SOHA). The Forest Service initi-
ated these measures in the seven national forests on the western
side of the Sierra Nevada in1981. The SOHA strategy permitted
limited timber harvesting in parts of SOHAs not immediately ad-
jacent to nest trees. Lands outside of SOHAs also were utilized
for nesting, roosting and foraging by the owls, but the SOHA
policy did not affect timber harvests on the remainder of forest
lands.190

Research conducted on the northern spotted owl raised the
possibility that the SOHA strategy did not sufficiently protect
owl habitat and that the continued use of clearcutting was detri-
mental to the spotted owl. A special team, known as the Inter-
agency Scientific Committee, completed a study on the northern
spotted owl in 1989. Their research indicated that the existing
management strategy of SOHAs would not sufficiently ensure
the survival of the northern spotted owl, and that its continued
use would lead to further decline in northern spotted owl num-
bers.191 The Fish and Wildlife Service (FWS) listed the northern
spotted owl as a "threatened" species under the federal Endan-

188. Verner, supra note 102 at 55.
189. The range of the northern spotted owl lies mostly in the Cascade mountain

system, and includes part of both the Pacific Northwest Region and the Pacific
Southwest Region of the Forest Service.

190. U.S. DEP'T AGRiC. U.S. FOREsT SERVICE PACIFIC SOUTHVEST REGION

CALIFORNIA SPOTTED OWL SIERRAN PROVINCE INTERIM GUIDELINES ENVIRON-

MENTAL AssESSMENT 111-1-2 (Jan. 1993).
191. JACK WARD THOMAS, ET. AL., A CONSERVATION STRATEGY FOR THE

NORTHERN SPOTTED OwL 427 (1990).
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gered Species Act (1973) (ESA)192 in June 1990. The Mexican
spotted owl was also later listed under the ESA.193 The research
findings suggested that the SOHA policy and subsequent admin-
istrative actions employed to protect the habitat of the California
subspecies also were inadequate, and were as vulnerable to legal
challenge as those employed for the conservation of the northern
spotted owl.
NFMA and its regulations require that the Forest Service

maintain "viable populations of native and desired non-native
vertebrate species."' 9 4 There were, however, few demographic or
ecological studies specific to the California subspecies. Accord-
ingly, the lack of biological information made it difficult to offer
guidance as to what type of habitat management should be
adopted or to justify any significant change in management
guidelines. Nevertheless, there was some concern among scien-
tists, resource managers, and the public that extensive clearcut-
ting might jeopardize the survival of the California species. To
respond to the uncertainty, the Forest Service instituted a new
policy, known as Cumulative Effects Analysis (CEA), to supple-
ment the SOHA strategy. CEA called for specific consideration
as to how individual projects would affect owl habitat in relation
to habitat conservation measures generally required for known
or probable owl sites for pairs or resident single owls.195 Environ-
mental groups continued to express skepticism about the ade-
quacy of the conservation measures, and questioned the decision
to continue using the SOHA strategy for management of owl
habitats. Eventually, the Natural Resources Defense Council ap-
pealed the Forest Service's timber sales in areas of the Sierra Ne-
vada used by the spotted owls adjacent to the SOHAs. 196

The administrative appeals drafted by the environmental
groups relied on arguments raised in the cases concerning a simi-
lar controversy surrounding the protection of the northern spot-
ted owl.' 97 The appeal contended that NFMA's mandates,

192. 16 U.S.C. §§1531-1543 (1994).
193. 58 Fed. Reg.14248-14271 (1993). This subspecies of the spotted owl has been

shown to be genetically distinct from the California spotted owl.
194. 36 C.F.R. 219.9 (1988).
195. Verner, supra note 102, at 37.
196. See generally NATURAL RESOURCES DEFENSE COUNCIL, APPEAL OF TiH

TAHOE NATIONAL FOREST LAND MANAGEMENT PLAN (Mar. 15, 1991).
197. Robertson v. Seattle Audubon Society, 503 U.S. 429 (1992); Seattle Audubon

Society v. Evans, 952 F.2d 297 (9th Cir.1991); Seattle Audubon Society v. Moseley et
al., 798 F. Supp. 1473 (W.D.Wash. May 28, 1992).
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especially the section of the regulations requiring the Forest Ser-
vice to ensure that its plans would provide a "minimum viable
populations" of forest species, required the agency to take
greater steps to protect wildlife habitat. The Forest Service was
faced with a powerful administrative challenge. The agency de-
termined that the argument of the environmental groups had
substantial merit, and decided to try to resolve the issue by
changing its policies without waiting for the results of the admin-
istrative and legal processes. This development was a clear indi-
cation that the agency's land management plans were not going
to be implemented unless there were substantial modifications.
The law's mandates, especially the section of the regulations re-
quiring the Forest Service to ensure that forest plans provide for
a "minimum viable population" of forest species, meant that far
more would have to be done to preserve wildlife habitat than the
agency had envisioned.1 98 In this manner, procedural require-
ments in national forest planning led to additional substantive
changes in the direction of resource management.

E. Developing a Successful Conservation Strategy

In May 1991, in response to growing scientific and public con-
cern about the status of the California spotted owl, state and fed-
eral agencies convened the California Spotted Owl Assessment
and Planning Team (Steering Committee). The group's objective
was to assess the status of the owl and explore alternative man-
agement strategies that would conserve the subspecies and its
habitat. The Steering Committee, co-chaired by Ron Stewart,
then Regional Forester for the Pacific Southwest Region, and
Douglas Wheeler, Secretary of the Resources Agency of Califor-
nia, included representatives from the Resources Agency, the
Forest Service, the California Department of Forestry and Fire
Protection (CDF), the National Park Service (NPS), the Fish and
Wildlife Service (FWS), the Bureau of Land Management
(BLM), the Board of Forestry (BOF) and the Department of
Fish and Game (DFG). Representatives from county govern-
ment, environmental groups, forest products industries, the Farm
Bureau, and several other organizations were also invited to at-
tend. Agency representatives agreed to plan the implementation
of conservation measures, focusing on those required if the sub-

198. See Michael A. Padilla, The Mouse That Roared: How The National Forest
Management Act Diversity Of Species Provision Is Changing Public Timber Harvest-
ing, 15 UCLA J. oF ENvTL. L. & PoL'Y. 113-150 (1997).
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species were to be listed under the ESA. The charter for this pro-
ject directed participating federal and state natural resource
agencies to ". . .work cooperatively ... to assess local research,
inventory and monitoring information for the.., spotted owl
[and that as] more information becomes available.., agencies
will continue to work cooperatively to incorporate other species
and habitat needs into a long-term ecosystem planning strategy
for the Sierra and Southern California ecosystems. 99

The Steering Committee immediately created two teams, a
"Technical Team," to provide expertise in avian biology and ecol-
ogy, and a "Policy Implementation Planning (PIP) Team," to pro-
vide policy and economic analysis. The project was to produce
several results:

" A review by the Technical Team of the status of the Califor-
nia spotted owl, to be published as a technical report.

" Recommendations by the Technical Team for a management
strategy to maintain viable populations of the owl, including
an assessment of alternative measures considered.

" Analysis by the PIP Team of socio-economic effects resulting
from the implementation of the management recommenda-
tions of the Technical Team, including an "evaluation of al-
ternative institutional strategies" and regulatory applications
to be considered for adoption by state and federal agencies.

The Forest Service had recently introduced an "Ecosystem
Management" 200 initiative, and the spotted owl initiative was
consistent with its direction. Subsequently, President Clinton
honored a campaign promise and convened a Forest Conference
in Portland in the spring of 1993, which echoed support for such
an approach. The "Forest Ecosystem Management: An Ecologi-
cal, Economic, and Social Assessment" report (FEMAT)201 and
the companion Final Supplemental Environmental Impact State-
ment (FSEIS)2o2 and Record of Decision,20 3 prepared to guide

199. Charter, California Spotted Owl Assessment and Planning Team (May 14,
1991) (unpublished manuscript, on file with the author).

200. USFS Memo, supra note 8.
201. See U.S. DEP'T AGRIC., U.S. FOREST SERVICE PACIFIC NORTHWEST REGION,

FOREST ECOSYSTEM MANAGEMENT ASSESSMENT TEAM, FOREST ECOSYSTEM MAN-
AGEMENT. AN ECOLOGICAL, ECONOMIC, AND SOCIAL ASSESSMENT (May 1993).

202. See INTERAGENCY EIS TEAM, FINAL SUPPLEMENTAL ENVIRONMENTAL IM-
PACT STATEMENT ON MANAGEMfENT OF HABITAT FOR LATE-SUCCESSIONAL AND
OLD-GRowLrH FOREST RELATED SPECIES WITHIN THE RANGE OF THE NORTHERN
SPOTTED OwL (Feb. 1994).
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public land management in the northwest, tended to confirm that
the Forest Service and the Bureau of Land Management were
sharply altering their management direction.

The Technical Team analyzed the status of the owl and evalu-
ated several alternative management strategies for the owl. The
Technical Team investigated the causes for the loss of suitable
habitat in the Sierra Nevada. The Team observed that suitable
owl habitat probably was once more extensive, and concluded
that habitat loss has been caused by even-aged silvicultural prac-
tices and catastrophic fire. Their research attributed further dimi-
nution in habitat to the activities of miners and sheepherders in
the nineteenth century.204 The scientific analysis suggested that
existing policy and management measures used to protect the
spotted owl and its habitat were completely inadequate. SOHAs
did not provide habitat sufficient to sustain a population of spot-
ted owls in the Sierra Nevada. The Team noted that the current
policy, adopted as a result of NFMA planning, called for in-
creased clearcutting and other forms of regeneration harvests.20 5

This approach emphasized the harvest of all trees in an area, or
the harvest of large diameter trees, which were the preferred
nesting and brooding sites of the owl. These actions removed for-
est structures upon which the owl was dependent.

The Technical Team presented its analysis and recommenda-
tions, known as the "CASPO report," to the Steering Committee
in May 1992. The report, The California Spotted Owl: A Techni-
cal Assessment of Its Current Status, was published in July
1992.206 The Technical Team regarded current management di-
rection as detrimental to the long term well being of the habitat
and the species.20 7 Under the Land Management Plans (LMPs)
for the Sierra Nevada national forests, the Technical Team esti-
mated that the amount of suitable habitat would further decline

203. See INTERAGENCY EIS TEAM, RECORD OF DECISION FOR AMENDMENTS TO
FOREST SERVICE AND BUREAU OF LAND MANAGEMENT PLANNING DOCUMENTS

WrITHIN THE RANGE OF THE NORTHERN SPOTTED OWL; STANDARDS AND GUIDE-
LINES FOR MANAGEMENT OF HABITAT FOR LATE-SUCCESSIONAL AND OLD-

GROWTH FOREST RELATED SPECIES WHN THE RANGE OF HE NORTHERN SPOT-

TED OwL (Apr. 1994).
204. VERNER, supra note 102, at 10-11, 225, 232-233, 240-241, 248-253.
205. Data from national forest timber sales reflected this increase. See VERNER,

supra note 102, at 240-241.
206. Id.
207. Interview with Jared Verner, Project Leader, Wildlife Monitoring and Range

Research, Pacific Southwest Research Station (July 22, 1993).
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at a rate of 229,000 acres per decade.20 I The research also con-
cluded that suppression of fire had accelerated the accumulation
of fuels and significantly increased the likelihood of fires that
would destroy timber stands, including those essential to the
spotted owl. The Team concluded that these management actions
had additional detrimental effects on spotted owl habitat. The
Team proposed an interim strategy to enable additional research,
but the interim strategy also proposed an end to clearcutting and
the harvest of large trees in areas used by spotted owls. 209 An
ongoing drought and several recent and severe wildfires in the
Sierra had heightened concerns about forest fire and fuels man-
agement well before the CASPO study. While the Technical
Team did not address the fire danger on a regional basis, it did
address the concern in and around owl habitat. The strategy rec-
ommended a system of thinning of dense stands and the use of
other types of fuels management.210

The Technical Team's conclusions made it clear that habitat
protection for the owl in the Sierra Nevada could not be
achieved while simultaneously allowing clearcutting or otherwise
permitting the removal of old large trees in these lorests. The
Forest Service's existing policies and plans faced the prospect of
wholesale modification. The new interim policy precluded any
large-scale use of clearcutting or other methods intended to
achieve even-aged forest management. Ultimately, it appeared
that the effect of the regulation requiring that the agency provide
for "minimum viable populations" of forest species would signifi-
cantly alter the Forest Service's course. The result was that ear-
lier changes proposed by Forest Service land and resource
management planning, such as the clearcutting of large areas in
the Sierra Nevada, had to be reconsidered. Eliminating timber
harvests in owl habitat was clearly going to have a dramatic ef-
fect. An independent estimate predicted that adoption of the
recommendations of the Technical Team would reduce the tim-
ber harvest in the national forests of the Sierra by at least 60
percent2 1'

208. VERNER, supra note 102, at 11 and Ch. 13.
209. Id. at Ch. 1.
210. Id. Data from national forest timber sales reflected this increase.
211. L. RuTH AND R. STANDiFORD, CONSERVING THE CALIFORNIA SPOTTED

OWL: IMPACrS OF INTERIM POLICIES AND IMPLICATIONS FOR THE LONG-TERI RE-
PORT OF THE POLICY IMPLEMENTATION PLANNING TEAM To THE STEERING COM-
MrrrEE FOR THE CALIFORNIA SPOTTED OWL ASSESSMENT 10, table 4-4 (Wildland
Resource Center, Univ. of Cal., Davis, May 1994) [hereinafter PIP TEAM REPORT].
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F. Turning Strategy to Policy: the Limits to Federal-State
Cooperation

To adopt the CASPO recommendations as management pol-
icy, the agency followed the planning and public participation re-
quirements of NFMA and NEPA. The Forest Service prepared
the California Spotted Owl Sierran Province Interim Guidelines
Environmental Assessment (EA).212 The EA incorporated sub-
stantially all of the CASPO management recommendations into
an interim management plan for the Sierra Nevada national for-
ests. A decision by Regional Forester formally amended the re-
gional guidelines for land management in the seven Sierra
Nevada national forests. This procedure satisfied the require-
ments of NEPA, as these amendments were judged to be "non-
significant" actions.213 On January 13, 1993, the Regional For-
ester adopted the plan as a management direction for these na-
tional forests.

The Regional Forester's decision received a mixed reaction
from the other members of the Steering Committee. Representa-
tives from state agencies initially refused to accept the view that a
unilateral change in policy was justified, alleging that the Forest
Service decision to change policy abrogated the interagency
agreement and departed from the exercise of shared authority
they believed to be implicit in the owl assessment process. The
Forest Service argued that there was no breach of this agreement,
maintaining that it was clear that the long term survival of the
population of the owl could not be assured if existing policy per-
mitting extensive clearcutting and other forms of regeneration
harvests remained in force. The Forest Service noted that the
data submitted in the Technical Team's report left no choice: the
agency was legally required to revise its management policy. The
agency maintained that the Steering Committee's involvement in
the development of policy pertaining to national forests was
strictly advisory. At the same time, the agency agreed to remain
part of the interagency process as it continued the preparation of
the EIS.

212. U.S. DEP'T AGRIC., U.S. FoRsT SERVICE, CA IFoRIA SPOTTED OWL SIER-
RAN PROVINCE INTERIM GUIDELINES 111-1-2 (1993).

213. U.S. DEP'T AGRIC., U.S. FOREST SERVICE, PACIFIC SOUTHWEST REGION,
DECISION NOTICE AND FINDING OF No SIGNIFICANT IMPACr FOR CALIFORNIA
SPOTTED OWL SIERRAN PROVINCE INTERIM GUIDELINES, DN-13-15 (Jan. 1993)
[hereinafter CAL OWL NOl].
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Members of the Steering Committee representing the State of
California found themselves in an awkward position. They recog-
nized the need to implement changes in forest management to
respond to concerns about owl habitat. They fully understood
and accepted the Forest Service's desire to avoid a legal chal-
lenge to its management policies. Nevertheless, state officials
now felt that their concerns had fallen on deaf ears, and that the
agreement to jointly develop policy for spotted owl conservation
had exerted no influence whatsoever on the federal government.
The state's support for the California Spotted Owl Assessment
had always been conditioned on two points. The first was the fed-
eral government's assurance the collaboration would include a
substantial effort to address the economic and environmental im-
plications of changes in management of national forests in the
surrounding region. The second was the principle that this was a
collaborative effort between equal partners.

Ten years earlier, the State of California commented exten-
sively on individual Forest Service plans, expressing concern
about the Forest Service's failure to respond to the changing con-
text for forest management. The message to the federal govern-
ment had been that if land management planning was to succeed
in the Sierra Nevada, the process needed to more fully consider
regional effects. The state had called for a more cooperative ap-
proach to regional planning that never materialized. Moreover,
state and local officials were concerned that the sudden decline
in the timber supply would have a punishing effect in the commu-
nities of the Sierra that continued to have an economic depen-
dence on timber harvesting and processing. With the Forest
Service's announcement, the CASPO process seemed to have
reached a result without any substantial mitigation of the re-
gional economic impacts caused by the decline in timber
harvesting.

Arguably, the Forest Service's failure to pay heed to the con-
cerns expressed by the State of California regarding the environ-
mental context land management planning process in the prior
decade, led to increased state support for cooperative initiatives
designed to focus more local and regional attention on Forest
Service planning, and on other issues in the Sierra Nevada. Evi-
dence of the state's support for a more ecologically integrated,
regional approach to management is reflected in the state's
strong role in the drafting, adoption and implementation of the
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"Memorandum of Understanding on Biological Diversity."214

Accordingly, state officials sought to better integrate measures to
conserve habitats for multiple species while maintaining viability
of local economies into Forest Service planning and decision-
making. Realizing the Forest Service was not in a position to un-
dertake or foster this kind of work, the state began to do so.
These initiatives also included the California Spotted Owl As-
sessment itself, the California Council on Biological Diversity,
the Sierra Summit,215 and Sierra Nevada Research Planning
(SNRP), and the California Fire Plan.216 Although the state's
views of how conservation objectives should be accomplished
have provoked criticism on different occasions from both envi-
ronmental groups and commodity interests, the state continues
to articulate these same concerns.

NFMA planning, conceived as a method to provide for multi-
ple use of the forests while ensuring resource sustainability and
conservation of biological diversity, clearly had not ended con-
ffict between forest use and protection in the future of the na-
tional forests. The law's provisions, channeled the political
activism of the era and objections to the plans into the legal pro-
cess. As the Forest Service's land and resource plans were com-
pleted in the Sierra Nevada, Conflicts over forest use and
protection increasingly came to be characterized as scientific
questions, which under the law, could provide the basis for a
legal challenge to the plan. As the Forest Service's land and re-
source plans were completed in the Sierra Nevada, the Forest
Service had not evolved methods to respond to the substance of
public objections to NFMA planning. At first, the agency's an-
swers to its opponents in forest planning disputes were formal,
and contributed to the climate of "adversarial legalism 7 that
surrounded forest planning. Public pressure for reinterpretation
of the Forest Service's statutory responsibilities, along with the
likelihood of a legal challenge forced the Forest Service to reex-

214. MEMORANDUM OF UNDERSTANDING, CALIFORNIA's COORDINATED RE-

GIONAL STRATEGY To CONSERVE BIOLOGICAL DIVERs=FY, 'Tin AGREEMENT ON

BIOLOGICAL DIVERSITY', STATE OF CALIFORNIA, THE RESOURCES AGENCY (Sept.
19, 1992) (on file with author).

215. THE RESOURCES AGENCY, Ti SIERRA SUMMIT STEERING COMMITTEE,

Tim SIERRA NEVADA: REPORT OF Tim SmRRA SuMMIT STEERING COMMrITEE

(July 1992).
216. CALIFORNIA STATE BOARD OF FoRESTRY, CALIFORIA FIn PLAN (Mar.

1996).
217. See Kagan, supra note 7.
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amine the emphasis it had placed on commodities. Only at this
juncture did the agency begin to seriously restructure natural re-
source planning and management to better incorporate scientific
information about local areas into national forest planning and
management. 218

III.

ECOSYSTEM MANAGEMENT STRATEGIES IN THE

SIERRA NEVADA

The Forest Service, despite modifications to its policies, re-
mained under attack. Challenges to its competence, authority,
and mission forced the agency to explore new methods to re-

spond to resource conservation issues. In the 199bs, realizing that
it had made erroneous assumptions regarding legal requirements
for biological diversity, the agency concluded that it could no
longer ignore the likely effect of legal requirements. The Forest
Service's treatment of controversies over resource conservation
in the Sierra Nevada was influenced by the agency's experience
in a similar controversy in the Pacific Northwest that was played
out in a series of drawn out legal battles.219 Forest Service offi-
cials struggled to respond constructively to changes in the inter-
pretation of the agency's legal obligations. In other regions, the
Forest Service may have been slow to recognize its legal respon-
sibilities. Chastised by legal defeats over the spotted owl 220, it
rapidly began to change existing policies to comply with statutory
and judicial requirements. In 1990, the Forest Service embraced
the concept of "ecosystem management" to meet the challenges
posed by environmental and ecological issues.22' The Forest Ser-
vice embarked on policy initiatives in California designed to
avoid a repetition of defeats suffered elsewhere. The Forest Ser-
vice adopted an ecosystem approach to natural resource manage-
ment issues, believing that this would allow the agency to satisfy
the panoply of legal directives requiring the agency to take ac-
count of increasingly complex ecological information. The Forest
Service's decision to provide interim protection for the spotted
owl allowed the agency to take steps to ensure conservation of
the California spotted owl and its habitat and to continue re-
search on the owl proceeded in a constructive direction. The de-

218. See, e.g., YAFFEE, supra note 9.
219. Id.
220. See Robertson v. Seattle Audubon Society, 503 U.S. 429 (1992).
221. USFS Memo, supra note 8.
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cision gave the agency time to gather additional data and to
develop a policy that would take into account new scientific in-
formation. As concern about the owl intensified, it became ap-
parent that there was a dearth of authoritative scientific
information not only in regard to the owl, but also pertaining to
the old growth forests in the Sierra Nevada -the very forests
favored by owls and other species.

A. The Sierra Nevada Ecosystem Project (SNEP)

The Forest Service and its critics recognized that the practice
of ecosystem management entailed better knowledge of the land-
scapes, resources and ecological dynamics. This realization led to
increased support for research on these elements of the national
forests. The lack of information about old growth characteristics
and processes meant the agency had little data to rely upon in the
development of a long-term policy for habitat protection for
spotted owls and other sensitive species in the region. Congress
therefore began to pay attention to a chorus of voices from re-
source managers, environmentalists, and scientists, who had
called for action to resolve certain controversies over old growth.
Grass roots environmental interests, later joined by the Forest
Service, called for the development of an independent map of
old growth forests in the Sierra Nevada. 222 Some agency person-
nel suggested that Congress should also request a thorough re-
view of the entire suite of resource issues associated with these
forest areas. After several legislative efforts, Congress requested
an assessment of the Sierra Nevada ecosystem as part of the Con-
ference Report for Interior and Related Agencies 1993 Appro-
priation Act (H.R. 5503).223 This legislation appropriated funds
for a scientific study by an independent panel of scientists of the
remaining old growth in the national forests of the Sierra Nevada
in California, and for further analysis of the entire Sierra Nevada
ecosystem.

222. In a January 19, 1993 letter to Forest Service Chief Dale Robertson, Con-
gressman George Miller, Chairman of House Committee of Natural Resources, and
seven other members of Congress called for the creation of an panel of scientists
who would produce a map of old growth ecosystems in the Sierra Nevada, and a
report to Congress that was to include range of alternatives for Sierra Nevada man-
agement. See SrERRA NEVADA ECOSYSTEM PROJECr PROGRESS REPORT 50-52 (May
1994). See also Sierra Biodiversity Institute <http://www.oro.net/-sbihome/his-
tory2.htm#Establishment> (visited Apr. 13, 2000).

223. Conference Report for Interior and Related Agencies 1993 Appropriation Act,
H.R. Doc. No. 118-5503 (1993).
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The background and legislative history of the study empha-
sized that the report was to advise Congress rather than to pre-
pare a plan or to develop a spectrum of alternatives for future
consideration in an environmental impact statement. Simultane-
ously, however, the Forest Service was engaged in the spotted
owl policymaking process. The agency had already committed it-
self to a revision of existing plans to better conserve owl habitats.
The results of the independent study would furnish information
about the condition of additional species and other natural re-
sources. All interested parties anticipated that the new informa-
tion would cause a reevaluation of existing policies, and thus
could have profound implications for future natural resource pol-
icy in the region's national forests as well as for other lands and
resources in the region.

As a result of the scientific research and cooperative planning
associated with the California spotted owl, the Forest Service
knew that credible scientific information was an essential ele-
ment in habitat protection and forest management. Building on
instruction from Congress, the Forest Service established an in-
dependent steering committee to clarify the charge from Con-
gress and to select a team of scientists (Science Team). The
intention was to ensure that the Science Team and the study
would be insulated from the Forest Service's influence but in-
formed by Forest Service research data and expertise. Steering
Committee representatives included representatives from the
Forest Service, the National Park Service, the University of Cali-
fornia, the National Academy of Sciences, and the California
Academy of Sciences. The Steering Committee selected a Sci-
ence Team, which began meeting in the summer of 1994.

Together with the Steering Committee, the Science Team clari-
fied the general objective of the Sierra Nevada study, stating that
the Science Team was to developing a scientific assessment of the
health and sustainability of the Sierra Nevada. Pursuant to Con-
gress's request, the project was to examine existing research to
provide an overview of the status of resources and ecosystems.
The final report was also to include strategies designed to protect
the health and sustainability of the Sierra Nevada in the future
while providing resources to meet human needs. The mission and
the objective of the SNEP team were separate and distinct from
the traditional approach to land management planning under
NFMA. This distinction may be understood by considering three
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areas in which the study diverged from the ongoing NFMA and
NEPA processes in the Sierra Nevada:

" The area of study in the SNEP assessment was the entire
geographical region of the Sierra Nevada. The objective was
to include assessment of all lands and resources, both public
and private.

" The two processes' objectives were distinct. SNEP was in-
tended to be an environmental assessment and not a man-
agement plan. On the other hand, the NFMA land
management planning process, characterized by the Forest
Service as developing a plan for "ecosystem management,"
was a decision-making process for future natural resource
conservation and development. As such, it was oriented to-
ward the development of the sustainable resource manage-
ment on national forest land within the context of existing
laws and regulations. Pursuant to legal rules in NFMA and
NEPA, Forest Service planning must lay out and justify a
management scheme that can be implemented to manage
the land and resources under its jurisdiction.

" SNEP offered "strategies," while the NFMA/NEPA process
presents a range of "alternatives." SNEP's "strategies" were
intended to be heuristic exercises. The strategies were in-
tended to educate Congress and the public, and to create a
better understanding of unexpected ramifications brought
about by human action. The strategies demonstrated broad
choices and the implications of management choices. They
pertained to selected components of the ecosystem, rather
than to an entire landscape or to the entire region. As such,
they lacked the necessary comprehensiveness and the intri-
cate detail required in the management plans prepared for
inclusion in an EIS document.224

The Sierra Nevada Ecosystem Project built on existing scientific
research and conducted assessments of the region's ecosystems,
natural resources, and examined their relationship to society.225

The Final Report Of The Sierra Nevada Ecosystem Project, sum-

224. CENTERS FOR WATER AND WILDLAND RESOURCES, SIERRA NEVADA

ECOsYSTEM PROJECT, STATUS OF THE SiERRA NEVADA, FNAL REPORT To CON-

GRESS Vol.2, Chs. 36.37,38,39 (1996). See id. at Addendum (1997); id. at Vol. 2, Ch.
40 (1996). See also <http:llceres.ca.govlsneplpubs/> (visited Apr. 11, 2000).

225. IL
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marizing the work of the SNEP Science Team was published in
three volumes in1996, with an addendum in 1997.226

B. The Progress of Forest Service Management Proposals in
the 1990s

As the Sierra Nevada Ecosystem Project progressed, Forest
Service management plans for the Sierra Nevada again attracted
attention. The Regional Forester had implemented the CASPO
guidelines as an interim policy. Timber interests, and several
counties whose economies and revenues were affected by the Re-
gional Forester's decision, challenged the decision in court. The
Forest Service's "interim strategy" proved sound enough to eas-
ily withstand these challenges.227 When CASPO was imple-
mented, as predicted, it resulted in a dramatic decline in timber
harvests in the national forests of the Sierra Nevada. Timber har-
vests were reduced to approximately two-thirds of their level
prior to the adoption of the plan.228

The CASPO report also recommended that measures be taken
to improve fuels management in and around forest stands. Re-
ducing the accumulations of forest fuels was essential to reducing
the fire danger in the national forests. Without timber harvesting,
there were fewer opportunities for the Forest Service to under-
take fuels management. Over the prior several decades, fuels ac-
cumulations in many areas had been reduced as the area was
being logged, although logging did not eliminate fire risk, nor did
it prevent fires or from spreading.229 On the other hand, statu-
tory arrangements had designated a portion of timber harvest re-
ceipts for use in the forest where the sale originated. Fuels
management projects, especially in areas where independent or
additional treatments were required, depended in part on these

226. Id.
227. California Forestry Association v. Jack Ward Thomas et al., 936 F. Supp. 13

(D. D.C. Aug. 27, 1996).
228. U.S. Dep't Agric. U.S. Forest Service Pacific Southwest Region (Region 5)

(visited Feb. 25, 1998) <http:llwvw.fs.fed.us/land/fin/salefactlsalefact.htm>. See also
William Stewart, Economic Assessment of the Ecosystem, in CENTER FOR WATER
AND WILDLAND RESOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NE.
VADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA NEVADA, FINAL REPORT To
CONGRESS Vol. 3, Ch. 38, p.1020 (1996).

229. Certain practices associated with logging had been observed to increase fire
risk. See Fire-Silviculture Relationships in Sierra Forests, in CENTER FOR WATER
AND WILDLAND RESOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NE.
VADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA NEVADA, FINAL REPORT To
CONGRESS Vol. 2, Ch. 44, p.1173 (1996).
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funding sources. As logging levels dropped, projects that might
once have been possible became problematic or were no longer
viable.

Finding and implementing solutions to the practical problems
of forest and fuels management became increasingly difficult for
the Forest Service. Prescribed burning, which can reduce the fire
danger by controlling fuels accumulations, was employed on a
very limited basis in the Sierra Nevada region. Due to impacts on
air quality, risks to human safety and to property, and considera-
tions of potential liability, these programs require careful plan-
ning and supervision, and are costly to administer. They also
require extensive coordination between local government, re-
source managers, and air quality management agencies.230 For
these reasons, it is difficult to implement prescribed burning on a
scale large enough to make it an effective method for managing
fuels in the Sierra Nevada national forests.Z3 1

In January 1995, after review of the results of ongoing research
on the owl, the Forest Service issued a new plan for conservation
and management of the national forests of the Sierra Nevada.232

Accordingly, the agency developed a new plan with the objective
of improving conservation planning by addressing the needs of
the owl as part of the broader suite of forest species. The plan
and the accompanying "Draft EIS: Managing California Spotted
Owl Habitat in the Sierra Nevada National Forests of Califor-
nia. '' 233 were intended to help the Forest Service design a long-
term policy for forest management in the Sierra Nevada. The re-
lease of the documents brought the next stage of national forest
planning in the region to public attention.

Public and scientific reaction to the Draft EIS (DEIS) was
swift and extremely critical. Reviews and public comment re-
ceived by the Forest Service indicated that the draft did not take
account of research published in SNEP pertaining to old growth

230. See Calls for Controlled Burns Resisted as Smog, Forest Goals Clash, S.F.
COON. & EXAMINER online, Apr. 12, 1999, <http://www.sfgate.com>.

231. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIERRA NEVADA EcoSYSTEM PROJECr, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS Vol. 1, Ch. 3 (1996).
232. The technical team had recommended a number of ongoing population and

demographic studies on owls. See VERNER , supra note 102, at Chapter 1.
233. U.S. DEP'T AGRIC., U.S. FOREST SERVICE PACIFIC SOUTHWEST REGION,

DRAFT ENVIRONMENTAL IMPACT STATEMENT. MANAGING CALIFORNIA SPOTTED
OWL HABITAT IN THE SIERRA NEVADA NATIONAL FORESTS OF CALIFORNIA: AN
ECOSYSTEM APPROACH (Jan. 1995).
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forests and other ecosystem resources, nor did it meet the pub-
lic's expectations for a more ecologically sensitive plan.23 4 The
agency elected to substantially revise the document in order to
respond to concerns raised in public comments and to circulate it
anew for additional comment. Another draft, the Revised Draft
Environmental Impact Statement for the Sierra Nevada National
Forests (RDEIS),235 was released for review in August 1996. This
document met an even swifter demise; in an extraordinary action,
the RDEIS was withdrawn by the Secretary of Agriculture one
day after its release. The stated reason for the withdrawal was
that the Forest Service needed additional time to fully consider
the implications of the scientific research contained in the SNEP,
and that the agency had erred in releasing the document. The
administration's action suggested that it believed that the RDEIS
may have contained serious deficiencies or omissions that were
best addressed prior to the release of the document.

After the withdrawal of the RDEIS, criticism of the adminis-
tration's action arose from several quarters. Timber interests
were upset by the action. The timber industry was aware that that
any new plan for habitat conservation was unlikely to lead to a
significant reversal of the downward trend in the region's timber
program. Nevertheless, the industry believed the withdrawal of
the RDEIS was an effort to avoid articulating a final decision on
management policy for the Sierra Nevada and the legal scrutiny
that would follow its action.236 Other reactions were mixed.
Within SNEP and the Forest Service, a few individuals com-
plained that the RDEIS, a good effort by the Forest Service to
respond to complicated and conflicting directives, was being un-

234. See Jerry F. Franklin and Jo-Ann Fites-Kauffman, Assessment of Late-Suc-
cessional Forests of the Sierra Nevada, in CENTER FOR WATER AND WILDLAND RE-
SOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NEVADA EcosYsTEMI
PROJECT, STATUS OF THE SIERRA NEVADA, FINAL REPORT To CONGRESS Vol. 2,
Ch. 21 (1996); Jerry F. Franklin et aT, Alternative Approaches to Conservation of
Late-Successional Forests in the Sierra Nevada and Their Evaluation, in CENTER FOR
WATER AND WILDLAND RESOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SI-
ERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA NEVADA, FINAL RE.
PORT To CONGRESS Vol. 2, Ch. 3 (1996).

235. U.S. DEP'T AGRIC., U.S. FOREST SERVICE PACIFIC SOUTrWEST REGION, RE-
VISED DRAFr ENVIRONMENTAL IMPACT STATEMENT, MANAGING CALIFORNIA
SPOTrED OwL HABITAT IN THE SIERRA NEVADA NATIONAL FORESTS OF CALIFOR.
NIA: AN ECOSYSTEM APPROACH (Aug. 1996) (on file with author) [hereinafter
RDEIS].

236. Telephone interview with Mark Rey, Senior Professional Staff, U.S. Senate
Committee on Energy and Natural Resources (Sept. 2, 1996).
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fairly abandoned.3 7 Agency personnel complained that the elev-
enth hour withdrawal forced the Forest Service to take the heat
for an administration that had never given the agency a clear di-
rection as to what policy changes the administration believed
were necessary8 s

As a prelude to a renewal of the NEPA process, the Clinton
Administration requested a formal review of recent scientific re-
search and of the adequacy of the RDEIS prepared by the Forest
Service.239 A special investigation by the California Spotted Owl
Federal Advisory Committee conducted an extensive review of
Forest Service planning and decision-making. The committee
concluded, inter alia, that the Forest Service had not adequately
considered available scientific information pertinent to spotted
owls in formulating its management plans.240 Nevertheless, the
Advisory Committee also found that planning had become too
focused on spotted owls to the detriment of other species and
forest attributes. It further concluded that the Forest Service had
failed to adequately account for other resource concerns, particu-
larly fire and fuels management, old growth forests, and the
needs of other sensitive species 241 Congress requested another
review, which was undertaken by the California Forest EIS Re-
view Committee (CFEISRC). This panel conducted a narrower
review of the RDEIS and articulated a very different view of the
science in question. This report suggested that the Forest Ser-
vice's work had been adequate for the purposes of land manage-
ment planning and for release as a draft NEPA document.242

237. Electronic mail communication from Connie Millar, U.S. Forest Service/
PSW (Sept. 6-7, 1996) (on file with author); Telephone Interview with Connie Mil-
lar, U.S. Forest Service/PSW (Sept. 6-7, 1996).

238. Id.
239. U.S. DEP'T AGRIc. DEPARTMENT REGULATIONS NUMBER 1043-31, CALI-

FORNIA SPOTrED OWL ADVISORY COM rITEE (Mar. 3, 1997).
240. U.S. DEP'T AGRIC. REPORT OF THE CALIFORNIA FOREST EIS Evmw CoM-

MrrrEn (May 14, 1998). This Committee was formed at the request of the U.S. Sen-
ate Subcommittee on Forest and Public Land Management (Chair: Senator Larry
Craig) and House Subcommittee on Forests (Chair: Congresswoman Helen
Chenoweth).

241. U.S. DEP'T AGRIC., FINAL REPORT OF THE CALnORNIA SPOTrED OwL FED-
ERAL ADVISORY CoMitmTEE, 2-1 to 2-9 (1997).These included other furbearing
mammals, including the fisher (Martes penannti) and the Pacific marten (Martes
americana ), whose status was already the subject of concern and scientific study.

242. REPORT OF THE CALIFORNIA FOREST EIS REvIEw CoMMrrriE (May 14,
1998) (on file with author).
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C. Policy Prospects

National forest policy initiatives, until comparatively recently,
tended to respond to single-purpose functional demands, such as
timber, range, or recreation.243 Despite the trappings of multiple
use, the agency continued to serve different segments of the pub-
lic by providing separately for their needs. With the increased
demands and use of the forests by the public, it became more
difficult to successfully serve one constituency without angering
another.2 44 Implementation of NFMA was designed to address
this dilemma by creating a blend of resource utilization and con-
servation that responded to the natural attributes and public val-
ues within each national forest.245 Although NFMA contains
explicit requirements for the evaluation and conservation of
ecosystem attributes and functions, the Forest Service has had
only limited success in incorporating an ecological approach into
land and resource planning and management. Analysis of NFMA
and other policies, and of the continuing efforts to resolve con-
troversies over natural resource management, demonstrates that
much of the opposition to Forest Service plans since 1976 has
been due to the agency's efforts to continue a multiple use ap-
proach.246 While the agency has sought to protect natural re-
sources, it continued to provide timber and other commodities,
an activity that appeared to take precedence over the ecological
protection provisions of federal law and policy. In 1990, the For-
est Service's "Ecosystem Management" initiative attempted to
integrate the diverse statutory mandates governing its land and
resource management activities.247 The program also represented
a somewhat tardy response to citizen concerns about the ecologi-
cal effects and implications of the agency's own resource manage-
ment activities. Concerns expressed by agency personnel had
often been overlooked or ignored in the agency's earlier manage-
ment plans. Environmentalists and scientists cautiously wel-
comed the changes, but agency operations continued to be
perceived as inconsistent with scientific understanding and the
legislative mandates for the management of the national for-

243. See HiRT supra note 38.
244. See CENTER FOR WATER AND WDLAND RESOURCES, UNIVERSrrY OF CAL-

IFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA
NEVADA, FINAL REPORT To CONGRESS Vol. 1, Ch. 3, p.5 1-52 (1996).

245. WILKINSON AND ANDERSON, supra note 37.
246. YAFFEE, supra note 9.
247. USFS Memo, supra note 8.
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ests.248 For these reasons, the implementation of ecosystem man-
agement in the Sierra thus far has proven unsuccessful in
defusing resource conflicts.

Regardless of the promise of ecosystem management, public
dissatisfaction and political and social activism over national for-
est management has continued. Heightened legal scrutiny of For-
est Service decision-making has also continued. Citizen activists
and interest groups are able to draw on specific elements of
NFMA and its regulations, such as the requiremeit that planning
protect populations of forest species, that lend support to their
particular position.249 The agency, on the other hand, generally
must try to balance the operation of particular provisions with
other goals within NFMA. In many instances, it has done so only
to find that a decision will not meet legal or regulatory standards.
Conflicting objectives, such as habitat conservation and commod-
ity production, are both supported by elements within NFMA
and other applicable laws.250 To achieve these often divergent
ends, the Forest Service promulgates policy intended to reconcile
the conflicts within the framework of planning, conservation, and
management. Absent strong criteria to defend its choices, at-
tempts to balance competing objectives are vulnerable to legal
challenges because they do not satisfy specific provisions of the
law or regulations. This is the history of Forest Service actions
with respect to the three species of spotted owls, although the
specific objections were different in each instance.251 If the
agency's direction or its compromises display a lack of attention
to legal or administrative mandates pertaining to environmental
protection, the public and scientific scrutiny that these plans face
quickly lead into opposition, administrative appeals, and law-
suits. The larger outcome of the NFMA processes-unintended
by the Forest Service, but consistent with judicial interpretation
of NFMA and NEPA- is that plans and management activities
poised to have a substantial and often adverse impact on the
ecosystem have been prevented from being fully implemented. 252

248. Natural Resources Defense Council appeai to F. Dale Robertson regarding
his January 13, 1993 Decision Notice (Mar. 1, 1993)(on file with the author).

249. See 16 U.S.C. § 1600 et seq. (1994).
250. Roger Sedjo, Mission Impossible, 97 J. OF FoREsTRY 5, 13-14 (May 1999)
251. See YAFFEE, supra note 9.
252. CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CALI-

FORNIA AT DAvIS, SIERRA NEVADA ECOSYSTEM PROJECr, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS (1996).
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The intense public attention focused on NFMA has been an
understandable source of frustration to many Forest Service
managers who face opposition in the planning process. Agency
actions with environmental effects that did not comply with the
intent of the law and its attendant regulations were bound to be
carefully examined by opponents. Citizen activism, however,
helped the forest planning process to function as a self-correcting
mechanism, albeit a slow one, to remedy administrative errors.25 3

Imperfect and unsatisfactory as this course may appear, it has
had great and positive impact. From the point of view of imple-
menting management plans and producing timber and other out-
puts, the effect may appear to be detrimental, but from the point
of view of upholding and enforcing the provisions of the law, the
operation of public activism has been beneficial and constructive.

The Forest Service's ongoing effort to change its policy to in-
corporate new scientific information on the California spotted
owl is an example of the process at work. It is true that the
agency made major policy changes in the Sierra only after Forest
Service plans for continued high levels of timber harvest in the
habitat of the northern spotted owl were blocked repeatedly in
court. These actions made it clear that such policies would likely
meet a similar fate in California. Irrespective of an ongoing
search for solutions, the Forest Service has been unable to imple-
ment land and resource management plans that survive longer
than a few years. The need for frequent revision of Forest Service
policies during the recent decade is a reminder that the Forest
Service has not successfully demonstrated a strategy to ensure
long term sustainability of the natural resources and ecosystems
in these forests, and that policy modifications are not yet
complete.254

Producing land management plans that respond to current na-
tional forest management priorities in the Sierra Nevada -pro-
viding for habitat and species conservation while promoting fuels
management and commodities production- continues to be a
difficult technical problem. The conflicting views and priorities of
federal, state, and other key public actors, as well as those of
individuals and groups, naturally, complicate the process of
achieving solutions. No proposal for managing the national for-
ests of the Sierra Nevada thus far has led to a strategy that will

253. See YAFFEE, supra note 9.
254. See CALwon.NiA SPOTTED OWL FEDERAL ADVISORY COMMIT'EE, Chapter

2, supra note 241; see also NRDC appeal , supra note 248.
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demonstrably satisfy the ecological, socio-economic, political, 55

and legal criteria256 by which these policies are judged. Recogni-
tion of the difficulty in integrating ecological, technical, and so-
cial concerns into a successful management plan was part of the
motivation for the Sierra Nevada Ecosystem Project. The pro-
ject's final report, however, was not designed to offer authorita-
tive policy solutions, rather it was designed to raise the level of
knowledge regarding the state of the region's resources and eco-
systems and also to discuss the future effects of trends in force
around the region. The fruits of the project, the scientific assess-
ment and scenarios developed by the Science Team, now provide
a wealth of scientific and social information that is proving useful
as further environmental problem solving efforts proceed in the
region.25 7 Public concerns regarding the management and con-
servation of national forest ecosystems, however, cannot be re-
solved by the application of the findings of the SNEP Science
Team and subsequent research alone.

The policy of conserving the California spotted owl and other
species deliberately began to shift the focus of planning and man-
agement from commodities to conservation of ecosystem re-
sources. NFMA's provisions for resource assessment and
conservation called for planning based on resources and the ca-
pability of specific areas. As the agency fought to avoid the ef-
fects of a possible listing of the owl as a threatened or
endangered species, the focus of planning and management be-
came more detailed and more dependent on site specific infor-
mation. The Forest Service's outlook began to evince a shift from
an almost uniform consideration of the national forests to highly
individualized consideration of the resource issues in a particular
region. The environmental impact reporting requirements of
NEPA were essentially given a second chance to operate.
NFMA's provisions and other laws providing timber sales in the

255. See Andrea L. Hungerford, Changing the Management of Public Land For-
ests: The Role of The Spotted Owl Injunctions, 24 ENVwL L. 1395 (1994); cf. Victor
M. Sher, Travels With Stix: The Spotted Owl's Journey Through The Federal Courts,
14 PuB. LAND L. REV. 41 (1993).

256. See generally CENTER FOR WATER AND WILDLAND RESOURCES, UNIVER-
srTY OF CAIFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PRoJCr, STATUS OF

THE SimRRA NEVADA, FINAL REPORT To CONGRESS Vol. 2, Ch. 1 (1996).
257. Sierra Nevada Framework Design Paper - Contexts and Commitments, Ver-

sion 1.4, 11/18/98, U.S. Dep't Agric., U.S. Forest Service, Pacific Southwest Region
and Pacific Southwest Research Station, (visited Apr. 12, 2000) <http://
wvv.r5.fs.fed.uslsncflframework/design-paper/design-paperj1.4.htm>. See also
<http:llwww.r5.fs.fed.us/sncf/frameworkldesign-paper/overview.html>.
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national forests remained in effect, but after environmentalists
and scientific experts drew attention to the plight of the spotted
owl, the emphasis on timber harvesting in these national forests
disappeared. After completion of CASPO, SNEP, and subse-
quent studies, on the protection of the spotted owl, conservation
of biological diversity, and providing for resource sustainability
in the Sierra Nevada became the new watchwords of Forest Ser-
vice planning.

Forest management activities in the national forests of the Si-
erra Nevada as of March 2000 remain subject to the "interim
strategy" developed by the CASPO Technical Team, continuing
the policies articulated in the decision notice accompanying the
1993 EA258 In January 1998, the Forest Service initiated the "Si-
erra Nevada Conservation Framework" to further revise its man-
agement policy in the region and the Modoc plateau.25 9 The
Forest Service sought to couple agency planning with a collabora-
tive effort involving the public and other agencies to develop "a
broad set of visions, goals, and activities planned for 11 national
forests." An informal advisory group of representatives from
other federal and state agencies also began meeting to help craft
closer interagency collaboration and to suggest directions for ad-
ditional future revisions to management plans. A draft EIS, tech-
nically an amendment to the land and resource plans of each
national forest in the Sierra Nevada, is scheduled to be released
for review and public comment in Spring 2000.260 The new plan,
incorporating existing ecosystem research from SNEP and other
studies, and responding to the recommendations of the Califor-
nia Federal Advisory Committee, is intended to chart a new
course for environmental stewardship in these national forests.
The plan's modifications will have less effect on the timber indus-
try than the preceding EA, due to the reduction in timber harvest
already in place. Nevertheless, significant issues remain to be ad-
dressed, and further changes in land management practices are
anticipated after the completion of a final EIS in Fall 2000. An-
other likely influence on the planning process is the possibility of
additional changes in the status of national forests lands in the
region. On April 15, 2000, President Clinton created a national

258. CAL OWL NOI, supra note 213.
259. Memorandum from the USDA Forest Service, Sierra Nevada Conservation

Framework (Jan. 22, 1998) (on file with author).
260. Sierra Nevada EIS Timeline (visited Mar. 6, 2000) <http://www.r5.fs.fed.us/

sncfleis/eis_timeline.html>.
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monument to confer additional protection on the Sequoia groves
and surrounding lands within Sequoia National Forest.261 Addi-
tionally, three separate administrative initiatives are likely to
have moderate systemic effects on land allocation and manage-
ment practices. The first of these is the Forest Service proposed
policy to limit the construction of new roads.262 A second policy
now under consideration is aimed at protecting roadless areas in
the national forests.263 A third initiative is the pending revision of
the NFMA planning regulations.264

Simultaneously, the status of the California spotted owl and its
habitat remains under investigation. Research completed after
the report of the technical team was released provides an indica-
tion that the population of spotted owl in the Sierra Nevada is
continuing to decline. Two environmental groups, the Sierra Ne-
vada Forest Protection Campaign and the Southwest Center for
Biological Diversity, petitioned for such a review.265 An exami-
nation of recent research on the owl and its habitat could result
in a decision by the US Fish and Wildlife Service to review the
spotted owl's status under the Endangered Species Act (ESA). If
a review is conducted, the California species could one day be
listed pursuant to the ESA as "threatened" or "endangered."
Such a designation could require the Forest Service to make ad-
ditional modifications to the planning initiative now underway
for the national forests of the Sierra Nevada.266

261. Edwin Chen, "Clinton Orders 328,000-acre Sequoia Monument, SAN FRAN-
cisco EXAMINER, Apr. 16, 2000, C-7.

262. See http://www.fs.fed.uslnewslroads/index.shtml
263. See Roadless (visited Apr. 12, 2000) <http:llroadless.fs.fed.us/>.
264. The current regulation is at 36 C.F.R. pt. 217 (2000). See NFMA Proposed

Rule Notebook Table of Contents (visited Apr. 13, 2000) <http:llwww.fs.fed.us/fo-
rumnepa/rule/>.

265. See SOUTHWEST CENTER FOR BIOLOGIcAL DIVERSITY & SIERRA NEVADA
FOREST PROTECTION CAMPAIGN, A PRELIMINARY REPORT ON THE STATUS OF THE

CALIFORNIA SPOTTED OWL IN THE SIERRA NEVADA (June 21, 1999); Glen Martin, A
Petition to Help California Bird Endangered Status Sought for Kin of Northern Spot-
ted Owl - Only 2,000 Left, SAN FRAN. CHRON., Apr. 14, 2000; Tom Knudson,
Groups to Urge Legal Shield for California Spotted Owl, THE SACRAMENTO BEE,
June 23, 1999.

266. The spotted owl or another plant or animal species in the Sierra Nevada, if
listed as a "threatened" or "endangered" species under the ESA, could act as a
trump card, forcing agencies to reconsider land and resource uses to ensure that any
activities are not injurious to the viability of these species.
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D. The Quincy Library Group

Local and regional groups, both those with established roles
and ad-hoc or unofficial groups, have rapidly proliferated in rural
areas especially in the western United States.267 Observation of
watershed and ecosystem planning groups in the western United
States reveals that environmental groups, industrial concerns and
other commodity interests, and citizens of rural communities are
all participating in these efforts. Recently, they have begun to
figure prominently in discussions about resource policy. Some of
the better known examples of these groups include the Apple-
gate Partnership in Oregon, the Colorado River Headwaters Fo-
rum, the Klamath Bioregional Group, and in the Sierra, Feather
River Coordinated Resource Management (CRM), and the
Quincy Library Group ("QLG"). Many watershed-based or re-
gional collaborative planning initiatives emerged after the appar-
ent failure of traditional agency planning or regulation initiatives
to achieve their intended objectives, or to do so in a manner ac-
ceptable to the public. Collaborative groups are generally made
up of citizens who join together in an unofficial or semiofficial
capacity to tackle resource or environmental issues. These groups
are often regarded as the adversaries of public agencies. Water-
shed or regional groups naturally draw freely on the perspectives
of their members. For this reason, they are regarded as unlikely
to produce scientifically and legally sound proposals for resource
management. Nevertheless, some of these groups have perse-
vered. There has been a gradual, if grudging, recognition by pub-
lic officials and resource agencies that locally based initiatives
may speed implementation of ecosystem policies. One method by
which groups are able to do this is by addressing whole environ-
mental and regional economic issues.268 Another is that local
groups, unconstrained by the organizational parameters of public
resource agencies, are often able to suggest imaginative methods
to reallocate existing capital to effect pragmatic solutions.269

267. NATURAL RESOURCE LAW CENTER, THE WATERSHED SOURCE BOOK, WA.
TERSHED-BASED SOLUTIONS TO NATURAL RESOURCE PROBLEMS (Univ. of Colo.
1996).

268. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIERRA NEVADA ECosYSTEM PROJECT, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS Vol. 1, Ch. 3, p.51 (1996).
269. See NORTHEASTERN CALIFORNIA ETHANOL MANUFACTURING FEASIBILITY

STUDY, QUINCY LIBRARY GROUP, CALIFORNIA ENERGY COMMISSION, CALIFORNIA
INSTITUTE OF FOOD AND AGRICULTURAL RESEARCH, PLUMAS CORPORATION, TSS
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The Quincy Library Group, based in the northern Sierra Ne-
vada, was originally formed in 1993. The Library Group is by no
means the earliest of these groups, but arguably has been among
the most successful in its ability to influence policy.270 Thanks to
controversies surrounding the scientific and environmental effi-
cacy of its proposals,271 it is also among the most celebrated and
notorious.272 The fact that CASPO decision in 1993 led to swift
and significant changes in timber harvesting policies is a key to
understanding the objectives and results of the QLG. CASPO-
related policies meant dramatically lower timber harvest levels.
As a result, there were rancorous debates about the effect of the
policy change and related issues.273 After the timber harvest re-
ductions went into effect, timber industry interests, who ap-
peared to have lost the battle, believed that they might still win
the war. Foresters supporting the industry emphasized the effi-
cacy of clearcutting and the harvest of old growth trees. Timber
interests and their supporters attempted to justify the harvest of
larger trees as a vehicle to continue brush control and otherwise
facilitate better fuels management. On the practical side, how-
ever, the CASPO decision temporarily ended legal and adminis-
trative controversies over clearcutting and harvesting of large
trees in the national forests of the Sierra Nevada.

The effect of CASPO was to eliminate clearcutting and the
harvesting of old growth and other large trees in adjacent na-
tional forests for the foreseeable future. Under an old formula,
federal law mandates that the Forest Service distribute 25 per-
cent of its gross receipts to the counties of origin.274 In communi-
ties like Quincy, the likely economic effects of the CASPO
initiative were anticipated to be reductions in local government
revenues, school financing, local employment, and business activ-

CONSULTANTS, NATIONAL RENEwABLE ENERGY LABORATORY (Nov. 1997) <http:/l
vww.qlg.orglpub/act-acp/ethanol/feasibility.htm> [hereinafter ETHANOL PLAN].

270. The QLG, unlike many groups, secured legislative support for its proposals,
and also successfully lobbied Congress for appropriations to ensure the project was
carried out. See <http://www.qlg.org> (visited Apr. 12, 2000).

271. For an overview, see <http://www.qlg.org/> (visited Apr. 12, 2000).
272. See Timothy Duane, Community Participation in Ecosystem Management, 24

ECOLOGY L.Q. 771, 771-97 (1998). For an insider's perspective, see also, GEORGE
TERHUNE, THE QuiNcY LIBRARY GROUP, A CASE STUDY (1999).

273. See Duane, supra note 272, at 79.
274. National Forest Revenue Act of 1908, 16 U.S.C. 500. When originally passed

this act required the federal government to give 5 percent of revenues from national
forests to the counties in which the forests were located. In 1913 the percentage was
increased to the current level of 25 percent of national forest revenues.
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ity.275 The policy change created or highlighted many social, eco-
nomic and resource management issues; e.g., social well-being of
the local community, employment for area residents, financing
for local government and schools.276 In light of the resource man-
agement constraints imposed by CASPO-related policies, tradi-
tional methods of financing much of the practical work of forest
management, were no longer available.

With the decline in timber harvesting, the Forest Service re-
duced its staff; it also lost funding it had obtained directly from
timber sale receipts, and some of the organizational flexibility in-
herent in the timber sale program.27 7 The staff and revenue re-
duction limited many options for on-the-ground activities,
including fuels management. In addition, pending the completion
of further research on the spotted owl, the pace of the agency's
management activities had slowed dramatically.278 Removal of
many of the major points of controversy in conservation and re-
source management, such as choices about the fate of old growth
trees and of the nature and level of timber harvesting, did not
dispose of many other resource-related controversies.

Outside the agency, many believed that finding solutions to re-
source management and community welfare required a new ap-
proach and along with it, new methods of analysis, planning, and
funding. This was particularly true for those items like fuels man-
agement that had in the past been addressed either directly or
indirectly as a function of the Forest Service's timber harvesting
program. The CASPO decision and its aftermath created an op-
portunity to build a consensus for new methods of resource con-
servation and management.

In Quincy, even before the CASPO decision was announced,
three individuals representing different sides of the debate began

275. Michael Jackson and Tom Nelson, Address at Univ. of California, Berkeley
(Mar. 21 1996).

276. Id. See also Jonathan Kusel, Well-Being in Forest-Dependent Communities,
Part I: A New Approach; in CENTER FOR WATER AND WILl)LAND RESOURCES, UNI.
VERSITY OF CALIFORNIA AT DAVIS, SIERRA NEVADA EcOsYsTENi PROJECT, STATUS

OF THE SIERRA NEVADA, FINAL REPORT To CONGRESS Vol. 2, Ch. 12, p.361-374;
Sam C. Doak and Jonathan Kusel Well-Being in Forest-Dependent Communities,
Part II: A Social Assessment Focus in CENTER FOR WATER AND WILDLAND RE.

SOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NEVADA ECosYSTENI
PROJECr, STATUS OF =HI SIERRA NEVADA, FINAL REPORT To CONGRESS Vol. 2,
Ch. 13, p.3 7 5 -4 0 2 (1996).

277. See PIP TEAM REPORT, supra note 211, at Ch. 3, p.2 5 -2 7 .

278. Herger-Feinstein Quincy Library Group Forest Recovery Act, Pub.L. No.

105-277, Div. A, § 101(e), 112 Stat. 2681 (1998) [hereinafter Herger-Feinstein].
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discussions to determine whether there were aspects of resource
management and forest conservation upon which they could
agree.279 Bill Coates, then a Plumas County Supervisor; Michael
Jackson, a local attorney and environmentalist, and Tom Nelson,
a professional forester employed by Sierra Pacific Industries (the
largest timber company in the state and owner of a local lumber
mill) participated in the first meetings that were originally held in
the Quincy Public Library. As the discussions continued, the
group expanded. The QLG focused its attention on developing
policy alternatives for the Plumas National Forest, the Lassen
National Forest, and the Sierraville Ranger District of the Tahoe
National Forest. 0 It is now comprised of local citizens and
others with a variety of experience and perspectives, including
certain members of the local environmental community and rep-
resentatives of timber interests.

In the aftermath of CASPO, various agencies, individuals and
interests struggled together to make adjustments to the new pol-
icy. The QLG held a series of discussions in an attempt to reach
agreement on methods to manage and restore the forest ecosys-
tem, and to sustain the community and the economy. The objec-
tive was to develop and lobby for the implementation of a
management plan that incorporated scientific information and
otherwise complied with environmental laws such as NEPA,
ESA, and NFMA.

The QLG presented the Forest Service with proposals for revi-
sions of the current land management plans. Their ideas were
designed to promote ecosystem and local economic sus-
tainability. These plans emphasized the preservation of larger
trees, harvesting of small diameter trees to supply a local mill,
fuels management, and the restoration of certain habitats.281 Af-
ter receiving support from President Clinton, Vice President
Gore, state and federal lawmakers in both major political parties,
as well as state and local officials, the QLG secured funding for
Forest Service programs to implement a pilot project on an ex-
perimental basis was secured. When the Forest Service remained
'unreceptive to its ideas, the QLG made a decision to pursue leg-
islation in Congress that would force the Forest Service to imple-
ment the group's recommendations. Fortuitously, members of

279. TED BERNARD AND JoRA YOUNG, TiH ECOLOGY OF HOPE, 157 (1997).
280. See QuINcy LIBRARY GROUP CoMMUNrrY STABILITY PROPOSAL, (visited

Apr. 14, 2000) <http:l/www.qlg.orglpub/agree/comstab.htm>.
281. See TERHUNE supra note 272, at 8.
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the group were able to draw on extraordinarily good connections
to elected officials in both the Democratic and Republican
parties.

Many national and regional environmental groups were con-
cerned about the QLG's proposals and the legislation. The con-
cern was due in part to opposition to specific aspects of the
resource management plan. The environmental groups were also
concerned about establishing what they regarded as an undesir-
able precedent that effectively allowed Forest Service planning
prerogatives and environmental protection responsibilities to be
arrogated to local groups. 282 The QLG, because it had formed
outside of federal, state, or local government, was not subject to
requirements of public disclosure or accountability. Environmen-
tal leaders argued that such arrangements could effectively trans-
fer management authority to local communities. Further, this
kind of arrangement had the potential to reverse environmental
gains won as a result of hard fought legal battles.283 Environmen-
tal leaders expressed concerned about the consequences of what
they to be perceived devolution of decision-making authority
from the agency. Despite the fact that the Forest Service retained
responsibility for making resource management decisions in
Quincy, environmentalists raised these concerns repeatedly. En-
vironmental groups made opposition to the QLG legislation a
focal point of their agendas and public campaigns.284 Although
the arguments against the QLG proposal received serious consid-
eration during the debate over the legislation in Congress, few
senators and members of Congress voted against the bill.28 5 De-
spite substantial opposition from national and regional environ-
mental groups, after a series of delays in Congress, the
legislation, known as" the Herger-Feinstein Quincy Library
Group Forest Recovery Act was enacted and signed into law as
part of the appropriations legislation in October 1998.286

282. See Duane, supra note 272, at 792.
283. Michael McCloskey, The Skeptic: Collaboration Has Its Limits, HIGH COUN-

TRY NEws, May 13, 1996, at 28 [hereinafter The Skeptic].
284. See The Diversity of Perspectives on the QLG (visited Apr. 14,2000) <http://

vww.qlg.org/pub/contents/perspectives.htm>.
285. The original legislation passed overwhelmingly in the U.S. House of Repre-

sentatives. In the Senate, legislative "holds" placed by members of the Senate pre-
vented the legislation from coming to the floor for a vote. Eventually the QLG bill
was incorporated into the 1999 Dep't of the Interior and Related Agencies Appro-
priations Act. See Herger-Feinstein, supra note 276.

286. Herger-Feinstein, supra note 278.
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The QLG legislation initiated a separate planning process for
the Plumas and Lassen national forests and the Sierraville
Ranger District of the Tahoe National Forest, directing the For-
est Service to develop a plan to implement the QLG proposal for
a period of five years.2 7 Preparation of the EIS on an initial "Pi-
lot Project" began in December 1998. A draft EIS was released
for review in early summer 1999. After a period for public com-
ment, the FEIS2 88 and Record of Decision (ROD) were released
in August 1999.289 Despite vocal opposition from many environ-
mental groups, the Forest Service approved the QLG pilot pro-
ject, but the final decision provided for the possibility of slight
modifications to permit additional protection for owl habitat.290

The future of the Quincy Library Group's proposal remains
somewhat uncertain. The Sierra Nevada Conservation Frame-
work, the current iteration of Forest Service planning underway
in the region will set new guidelines for the conservation of spot-
ted owl habitat. This in turn will determine whether the specifics
of the QLG plan meet the requirements of the ESA, NFMA and
NEPA. The Forest Service's decision, including its modifications
to the QLG plan, has been appealed on different grounds by par-
ties on opposing sides of the issue, including the QLG and the
Sierra Nevada Forest Protection Campaign, a regional environ-
mental group.291 Additionally, if the United States Fish and
Wildlife Service determines that the survival of the California
spotted owl is in doubt, there is a distinct possibility that the spe-
cies or selected populations may be listed pursuant to the ESA as
a "threatened" or "endangered" species. This may require addi-
tional modifications to national forest planning in the Sierra Ne-
vada and to the QLG plan.292

287. See Quincy Library Group (visited Apr. 14, 2000) <http://www.qlg.org>.
288. U. S. FOREST SERVICE, U.S. DEP'T OF AGRIGCULTURE, FINAL ENVIRONMEN-

TAL IMPACT STATEMENT. HERGER-FEINSTEIN QuiNcy LIBRARY GROUP FOREST
RECOVERY Acr (August 20, 1999)[hereinafter HFQLGEIS].

289. Id.
290. Id.
291. Id. See also Appeal by the Quincy Library Group of the Final EIS and Rec-

ord of Decision for the Herger-Feinstein Quincy Library Group Forest Recovery
Act, November 4. 1999 (visited March 5, 2000) <http://www.qlg.org/pub/act/ap-
peal.htm> ; Sierra Nevada Forest Protection Campaign, Conservationists Appeal
Quincy Decision (visited Oct. 18, 1999) <http://www.sierraforests.org/html/
updates101899.html>.

292. The spotted ovl, or another plant or animal species in the Sierra Nevada, if
listed as a "threatened" or "endangered" species under the ESA, could act as a
trump card over agency planning (including the area covered by the Quincy Library
Group).
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Irrespective of the eventual outcome, several aspects of the Li-
brary Group's initiative differ dramatically from traditional
modes of Forest Service planning, conservation and manage-
ment. First, the diverse experiences of the QLG's founders and
members in the forest planning process, and in resource and en-
vironmental issues in the region, as well as their knowledge of
each other's effectiveness as adversaries, were important ingredi-
ents in the group's formation. They brought both experience and
pragmatism to the discussion table.293

Second, the QLG built a local coalition entirely outside of the
ordinary channels of public involvement in the NFMA planning
process. Initial meetings actively excluded Forest Service person-
nel, although this has now changed.2 94 The Quincy Library
Group was - and continues to be - guided by the direct involve-
ment of the individuals represented at the Group's inception. As
a result, some national and local interests, particularly environ-
mental groups, believe their voices have been excluded from the
opportunity to influence the group's decisions,295 despite the
presence of several ardent environmentalists on the QLG's
Steering Committee. Local grazing interests also expressed their
irritation that the QLG has been slow to respond to their con-
cerns.296 In contrast, Sierra Pacific Industries, the timber com-
pany, has been an important player in the group. Efforts by other
local partnerships, on the bther hand, have kept those players
with key economic interests in the outcome of planning out of
their groups, and away from the planning process. 297 For the
QLG, however, such involvement is an essential if implicit ingre-
dient, especially since the plans developed by the Library Group
are meant, among other things, to keep the local mill in opera-
tion to treat a particular area. With the advent of the CASPO
rules, however, harvesting of large trees in spotted owl territory
was largely restricted, g2 9 thus reducing significantly the value of
timber sales and making it far more difficult to address fuels

293. See TERHuNE, supra note 272, at 4.
294. Forest Service staff, as well as staff from other agencies regularly attend Li-

brary Group meetings and offer information and reports on various issues to those
present.

295. David Edelson, Address at Univ. of California, Berkeley (Feb. 1997).
296. See TE-RHUNE, supra note 272, at 10.
297. See, e.g., Michelle Nijhuis, Flagstaff Searches for its Forest Future, HIGH

CouNTRY NEWs, Mar. 1, 1999, at 8-12.
298. The CASPO decision restricted harvesting in spotted owl habitat to trees less

than 30 inches in diameter. See PIP TEAM REPORT, supra note 211, at 4-8 to 4- 12.
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management concerns. Despite the Forest Service's efforts to
find creative ways to address the fuels management issues, little
was being done to reduce fuels accumulations299 and fire danger
in the forests.3°°

After a forest fire burned more than 44,000 acres in the area
near Quincy in the summer of 1994, the community became par-
ticularly concerned about fire danger.30' The QLG rapidly dis-
covered that lack of fuels management was more than a resource
management issue. Drawing on the SNEP report and other
sources, the QLG sought to ensure that fuels management
projects would be designed to return fire to a more natural role
in the forest ecosystem. The ecological concerns, however, were
not the entire story. As suggested in the SNEP report, the QLG
examined the entire process of fuels management and came up
with ideas to respond to financial constraints and to improve the
economics aspects of fuels treatment in the area. The group's
pragmatism expressed itself in an entrepreneurial impulse that
includes a very serious effort to locate and build an ethanol plant
in the area. The plant would be powered by brush and slash gath-
ered in local fuels management operations. The idea behind the
ethanol plant was to reduce the overall cost of fuels manage-
ment.302 If the plant could be developed and located in the re-
gion, it would reduce the cost of disposing of the fuels removed
from forested areas. Such a development would increase the fea-
sibility of fuels management programs. Reducing the cost would
facilitate their implementation. Application of these programs
over greater areas of the landscape would increase the
probability of achieving the objective of eventually reducing the
damage caused by fires.

The QLG's proposals built on the creativity, knowledge and
energy of its members. The QLG also relies on the credibility
and the successes of a number of other groups in the area in de-
signing environmental management and restoration projects.
Most notably, these groups include the Plumas Corporation, the
local economic development agency, and Feather River Coordi-
nated Resource Management (CRM), a local collaborative plan-

299. Art Mackey, Fire, Fuels, Air Quality and Energy in WORKING PAPER CLEVE-
LAND FIRE AREA RECOVERY PROJEcr ELDORADO NATIONAL FOREST, 1-6 (June
1993) (on file vith the author).

300. CALIFORNIA FIRE PLAN, supra note 216.
301. Ed Marston, The Timber Wars Evolve into a Divisive Attemlnt at Peace, HIGH

CouNTRY NEWS, Sept. 29, 1997.
302. See ETHANOL PLAN, supra note 269; TERHuNE, supra note 272.
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ning group, whose members include representatives from state,
federal and local agencies, and local interest groups. 3o3 Both of
these groups long predate the QLG. The QLG has drawn freely
on the expertise of its individual members and the staff in public
agencies, including the Forest Service, and CDF.

The QLG's initiative in policy design, with its attention to envi-
ronmental issues, local economic concerns, and operational as-
pects of management prescriptions, remains controversial and
experimental. Some of these developments appear to be produc-
tive. At the same time, a clear majority of the environmental
groups continue to be extremely dissatisfied with the QLG initia-
tive and policy to date.304 Even where environmentalists can and
do appreciate specific and limited aspects of the proposals, they
continue to regard the QLG and its overall objectives with great
suspicion, if not outright hostility. In spite of the QLG's progress
thus far, environmental interests continue to challenge the scien-
tific assumptions and the ecological merit of the group's propos-
als.30 5 In any case, the experience deserves attention, especially
in contrast to the limitations inherent in the Forest Service treat-
ment of the same issues. In light of the attention already focused
on the QLG plan, it is almost assured that the plan and its associ-
ated projects will be monitored and evaluated by a variety of in-
terests. The purpose of the evaluation is not only to measure the
plan's ecological impact, but also the implications of QLG's ap-
proach for future ecosystem planning and management.

Since the enactment of the Quincy Library Group legislation,
interest and involvement has remained at a high level. The QLG
and other interests revolving in and around the Library Group
are still engaged in a struggle to advance their own objectives,
and the outcome of the Quincy plan and process is far from cer-
tain. It is worth recalling that the QLG and other non-conven-
tional approaches to forest planning and management in the
region all emerged after the possibility of a legal challenge
caused the Forest Service to reconsider its land management
plans. The CASPO inspired policies introduced in 1993 were the

303. Jonathan Kusel, Coordinated Resource Management, in CENTER FOR WATER
AND WILDLAND RESOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NE-
VADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA NEVADA, FINAL REPORT To
CONGRESS Vol. 3, Ch. 24, p.1065 (1996).

304. See, e.g., Sierra Nevada Forest Protection Program (visited Apr. 14, 2000)
<http://www.sierraforests.org/index.html>.

305. Interview with David Edelson, Natural Resource Defense Council, San Fran-
cisco, California (Jan. 25, 2000).
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result. Despite the enactment of the QLG legislation, the Quincy
Library Group, environmental groups, the Forest Service and
others remain constrained both legally and politically by that re-
sult. In Quincy, the participants and stake-holders are engaged in
a still-unfolding "bargaining in the shadow of the law, '30 6

wherein the parties bargain and negotiate agreements based on
their understanding of what results the law will sanction.
Although the quest for solutions is subject to many constraints,
there are clearly a multitude of unexplored opportunities for cre-
ative and practical approaches to many aspects of ecosystem
management and conservation.

E. National Forests Planning and Management in the Year

2000 and Beyond

1. Contemporary Management Setting

Over the past forty years, the Sierra Nevada has undergone
remarkable changes. While great expanses of the Sierra Nevada
remain relatively wild and undeveloped, the rest of the region
has experienced major demographic, economic, and social
changes, all of which have implications for resource manage-
ment.30 7 Four transformative and interactive forces are at work,
reshaping the relationship between people and the natural envi-
ronment of the region. These forces are discussed in the Final
Report Of The Sierra Nevada Ecosystem Project.3°s A brief sum-
mary follows:

* Continuing population growth and changing patterns of
human settlement and development:

Development of several kinds- urban, exurban, commercial
and recreational- directly and indirectly affects ecosystem
status and health and also contributes to institutional
change. Population growth and development have resulted
in more people visiting and settling in the region, increasing
the demand for governmental and other services. It has also

306. See Robert H. Mnookin and Lewis Komhauser, Bargaining In The Shadow
Of The Law, 88 YALE L.J. 5, 950 (1979).

307. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECr, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS VO1. 1, Ch. 2, p.36-40 (1996).
308. Id. at Chs. 3 and 11.
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increased the diversity of values and issues influencing envi-
ronmental policy and governance.309

Capitalization of the costs of ecosystem maintenance and
environmental risk:

Historically, markets developed in timber and other natural
resources that emerged as commodities, however, markets
for the range of ecosystem resources are largely undevel-
oped, resulting in a dearth of capital investment in the natu-
ral systems in the Sierra. As the region shifts away from an
extractive economy, there has been a gradual recognition of
a need for new sources of funding to cover the costs of
ecosystem maintenance and restoration.310

" Governmental coordination and efficiency:

Examination of the current institutional arrangements for
ecosystem management reveals certain gaps:
(a) Jurisdictions and private land holdings seldom conform
to watershed or ecosystems boundaries.
(b) Overlapping jurisdictions result in expensive and ineffi-
cient delivery of public programs.
(c) Agency appropriations, designed to support production
of timber and other commodities, supply substantially
smaller amounts for administration of non-consumptive
uses.
Intergovernmental and interagency cooperation is beginning
to reshape certain sectors of resource administration, such as
fire fighting, but many other areas remain inefficient. Some
governments and agencies resist the drive for coordination
because they seek to avoid the loss of resources under their
control. Increasingly, however, ecological approaches to nat-
ural resources management are accompanied by a need to
maximize the effectiveness of agency expenditures.

* Citizen activism and the institutional response:

People who live in the region and others with extensive
knowledge about the Sierra Nevada are important sources
of human capital. Grass-roots activism is a formidable ingre-

309. Id. See also TIMOThY DUANE, SHAPING THE SIERRA: NATURE, CULTURE,
AND CONFLICT IN = CHANGING WEST (1999).

310. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIERRA NEVADA EcoSYsTEM PROJECT, STATUS OF THE SIERRA
NEVADA, FINAL REPORT To CONGRESS VOl. 1, Ch. 3, p.51 (1996).
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dient in policy formation. 311 Activism influences, challenges,
redirects, and, in some cases, may even replace resource
management institutions. Citizen involvement provides a
wealth of information about the environmental conditions of
the Sierra. Activists and others also monitor resource-re-
lated activities, and observe and publicize actions by public
officials and agencies. 312

These social, economic, and political forces create a unique
mixture of concerns and opportunities in the Sierra Nevada. The
Forest Service, despite considerable expertise and technical pro-
ficiency, has not been able to fully respond to the effects of these
four forces. In critical areas, legislative and administrative institu-
tions do not allow the Forest Service sufficient flexibility to ac-
count for these forces in policy. In other instances, legal rules and
agency tradition has not encouraged the kind of initiative or
leadership required to utilize what room for cooperation does ex-
ist.313 As a result, the agency generally is not able to take advan-
tage of the dynamic aspect of the region, even where the effect of
these forces apparently would provide support for aspects of the
Forest Service's mission and objectives. The national forests are
inextricably bound to the rest of the Sierra region. Naturally,
planning and resource use on these lands is heavily influenced by
changes in population, human settlement, use and activism. Fail-
ing to take these factors into account when making policy leads
to a risk of developing policy alternatives that are outmoded as
soon as they are promulgated, or fail to respond to the concerns
of the region.

2. Rethinking the Forest Service's Approach to Ecosystem
Management

The extensive NFMA land management planning process has
not succeeded in providing durable management guidelines for
the national forests. In order to avoid repeating the errors of ear-
lier planning efforts, fundamental questions about the process
need to be raised. Scientific assessment of the natural resources
of the Sierra Nevada is now of central importance as the basis for
planning and managing the region's national forests. Scientific

311. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-

IFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA
NEVADA, FINAL REPORT To CONGRESS Vol. 2, Ch. 20 (1996).

312. Id.
313. Id
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knowledge will assist the public and decision-makers in under-
standing the issues and choices involved in resource management
and stewardship. Improving the state of scientific knowledge and
its utilization in planning, however, is not sufficient to move the
planning and management of national forest lands in the Sierra
Nevada forward. The reports of the California Spotted Owl Fed-
eral Advisory Conmmittee 314 and the CFEISRC focused on possi-
ble deficiencies of the California Spotted Owl RDEIS.315 The
scientific reviews can provide a guide that may ultimately help to
produce legally defensible "scientific management" for the na-
tional forests. Examining the scientific adequacy of planning pro-
posals is necessary to ensure the management alternatives are
consistent with scientific understanding, but it is not the only as-
pect of the process that needs attention.316 Based on this infor-
mation, Forest Service land management planning may narrow
the management issues in contention, but a multitude of other
factors - social, economic and institutional - overlay the bio-
logical systems of the Sierra Nevada and exert powerful influ-
ences on resource management.

Only a portion of the issues plaguing policy development and
implementation in the Sierra region pertain to scientific contro-
versies. Even where differences over science are important com-
ponents of the disputes, often what lies at the heart of the
argument is not solely a disagreement over science. The dispute
may have its root in a different set of values and priorities, or the
basic desire to develop, preserve, or restore a particular land-
scape, resource or ecosystem.317 Many controversial matters can-
not be resolved through better understanding of the scientific
aspects in controversy. Equally, repeated efforts to resolve out-
standing resource management controversies have not ended
conflict over the conservation and management of ecosystems
and associated resources in the Sierra. A further period of policy
instability or stalemate probably lies ahead.

314. U.S. DEP'T AGRIC., FINAL REPORT OF THE CALIFORNIA SPOTTED OWL FED-
ERAL ADVISORY COMMITTEE (1997).

315. See RDEIS, supra note 235.
316. Scientific research has played a central role of in transforming the natural

resource policy of the region, but the application of scientific information alone
doesn't solve problems. The findings of the reports, the scientific information ad-
duced elsewhere, clearly valuable ingredients in the policy process, do not by them-
selves move the national forests of the Sierra region significantly closer to an
acceptable management scheme.

317. REED F. Noss AND ALLEN COOPERRIDER, Saving Nature's Legacy, PRO-

TECTING AND RESTORING BIOLOGICAL DIvERsrrY 12-21 (1994).
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For planning to translate into workable solutions to real man-
agement issues, two other sets of issues must be addressed: im-
plementation, and the future purposes and management
objectives of the national forests. Both issues lie primarily
outside the realm of science, but are of key importance if plan-
ning is to more closely provide rationale and methods for long
term management of these lands. Tackling these issues will be
difficult, but essential if the present round of planning is to lead
to the creation of a stable environment for conservation and
management.

Out of frustration with the uncertainty of the NFMA planning
process, legislative proposals appear as a means to abridge the
planning process, or to circumvent environmental objections to
agency proposals. 318 By providing clearer direction, and either
shortening the planning process or curtailing opportunities for
administrative appeals, such proposals appear to provide easy
routes to implementing a management plan. Certainly such ef-
forts can reduce or nullify the immediate effects of public opposi-
tion to resource management activities. In the long term,
however, this approach may prove problematic.3 19 Ignoring sci-
entific concerns, as well as opportunities for public deliberation
about local variations in the plans, simultaneously risks failing to
remedy the problems while engendering additional opposition to
agency plans and resource management. Implementing manage-
ment plans is an important objective, but synoptic legislative
"fixes" applied to existing plans clearly have the potential to ig-
nore scientific concerns and the value of an incremental ap-
proach able to account for changes in scientific understanding
and economic conditions. Public deliberation over the merits of
land management plans is also important; without a highly publi-
cized planning process leading up to the adoption of the plan,
many individuals who have great interest in the area and who are
affected by the plan will feel themselves left out. Accordingly,
they will have little reason to offer support or allegiance to these
management programs.

318. See, e.g., 1995 Rescissions Act (Timber Salvage Rider), Pub.L. No. 104-19,
109 Stat. 240 (1995), as amended Pub.L. No. 104-134, 110 Stat. 1321-202 (1996); Cali-
fornia Spotted Owl Interim Protection Act of 1998, H.R. 3467, 105th Cong. (1998);
Granite Watershed Enhancement and Protection Act of 1998, H.R. 2886, 105th Cong.
(1998).

319. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIEmRRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS VO1. 1, Ch. 3, p.51 (1996).
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The Forest Service may be commended for the intention to
proceed in good faith, and for its apparent openness in the cur-
rent assessment and planning process, and in the development of
the Sierra Nevada Conservation Framework. One may reason-
ably assume that the agency will do its best to remedy any
problems that prevented full consideration of scientific informa-
tion. By embarking on this course, the Forest Service will re-
spond to many of the criticisms of the RDEIS. This may provide
a measure of reassurance to those who criticized earlier Forest
Service plans. Widespread dissatisfaction with the nature of past
land management planning and its results in the Sierra Nevada,
however, was not solely due to criticism of the agency's applica-
tion of scientific information. The process itself, and the agency's
capacity to deliver some of the necessary management changes,
were also identified as problems. Several recent examinations of
state and federal agency responsibilities and operations in region
suggest that the region's environmental attributes and its socio-
economic setting are so distinctive that organizational reform is
desirable.320 Despite extensive research and far ranging discus-
sions on the question of scientific and technical improvements to
ecosystem stewardship, comparatively scant attention has been
given to the institutional aspects of the problems that resource
planning and administration face on public land in the region.
Until these issues are addressed, the policy process faces many of
the same obstacles that have plagued prior land management
planning processes.

3. Moving Ahead: Program Development, Planning, and
Implementation

To move policy forward, it is worth considering whether the
current institutional structures for planning and management can
produce policy and management that respond to changes in sci-
entific knowledge, ecological condition, and social concerns. In
the past, the Forest Service proposed plans and administered
lands and resources for which it had primary responsibility, con-
sistent with the legislative purposes for which the national forests

320. For a discussion of institutional and organizational reforms aimed at improv-
ing environmental management in the region, see CENTER FOR WATER AND WILD-
LAND RESOURCES, UNIVERSITY OF CALIFORNIA AT DAVIS, SIERRA NEVADA
ECOsYSTEM PROJECT, STATUS OF THE SIERRA NEVADA, FINAL REPORT To CON-
GRESS, and CALIFORNIA FInR PLAN, infra.
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had been established.321 Nominally, the same arrangement ap-
pears to apply today. NFMA calls for the "multiple use and sus-
tained yield" 322 of forest resources. More than a decade of land
management planning has clearly led toward a new and very dif-
ferent equilibrium between environmental protection and com-
modity production than the one that previously existed. Over the
past ten years, the Forest Service largely functions as a quasi-
regulator of land and resource uses on these public forests. This
is in juxtaposition to its previous role, in which it administered
opportunities for the use of public land and resources. The differ-
ence may appear subtle, but it is significant. "Sustained yield,"
with its twin emphases on conservation and use, remains part of
the legal standard, but achieving ecological sustainablilty of for-
est resources, with little or no emphasis on consumptive resource
uses, has become the aspirational objective of Forest Service
management.323

Current management concerns and opportunities are driven by
complicated environmental issues, such as threatened and endan-
gered species and cumulative impacts on watersheds. Responses
to these issues are determined by laws (such as NEPA, NFMA,
ESA, the Clean Water Act) and attendant administrative regula-

321. See, e.g., United States v. New Mexico, 438 U.S. 696, 707 n.14 (1978). In
Footnote 14, the Forest Service's position can be seen. In this footnote, the Court in
an opinion written by Justice Rehnquist noted:

The Government notes that the Act forbids the establishment of national forests
except "to improve and protect the forest within the boundaries, or for the pur-
pose of securing favorable conditions of water flows, and to furnish a continuous
supply of timber," and argues from this wording that "improvement" and "protec-
tion" of the forests form a third and separate purpose of the national forest system.
A close examination of the language of the Act, however, reveals that Congress
only intended national forests to be established for two purposes. Forests would be
created only "to improve and protect the forest within the boundaries," or, in
other words, "for the purpose of securing favorable conditions of water flows, and
to furnish a continuous supply of timber."

This reading of the Act is confirmed by its legislative history. Nothing in the
legislative history suggests that Congress intended national forests to be estab-
lished for three purposes, one of which would be extremely broad. Indeed, it is
inconceivable that a Congress which was primarily concerned with limiting the
President's power to reserve the forest lands of the West would provide for the
creation of forests merely "to improve and protect the forest within the bounda-
ries;" forests would be reserved for their improvement and protection, but only to
serve the purposes of timber protection and favorable water supply.

Id. at 708.
322. 16 U.S.C. § 1604 (e)(1) (1994).
323. Michael Dombeck, A Gradual Unfolding of a National Purpose: A Natural

Resource Agenda for the 21st Century, Address to Forest Service Employees (Mar. 2,
1998).

1999/2000]



88 JOURNAL OF ENVIRONMENTAL LAW [Vol. 18:1

tions that intentionally restrict agency discretion in certain mat-
ters without regard to the impact this may have on the agency's
other missions. The result is that Forest Service decision-makers
often do not exercise authority commensurate with the tasks the
agency is called upon to perform. In other cases, the Forest Ser-
vice does not possess the resources or organizational capacity ad-
equate to accomplish these objectives.

The problems the agency faces are increasingly complicated
and require sophisticated solutions that must draw on detailed
social, economic, and technical analyses. Without adequate nec-
essary information, there can be little expectation that planning
will develop conservation and management projects that are eco-
nomically feasible as well as scientifically sound. Yet the Forest
Service, under NFMA and NEPA, is obligated to respond to
changing conditions and information.324 The agency must ensure
that management actions correctly conform to a sizable burden
of laws and regulations. Under the present statutory framework,
the Forest Service is empowered to select management schemes
that incorporate scientific information into management, but this
does not ensure that the agency vil be able to accomplish what
is required for successful policy implementation. As a result, For-
est Service decision-makers, far from functioning as stewards of
the land, have often found their energy and prerogatives almost
entirely consumed by the need to react to national and regional
direction on how to respond to local conditions. Instead of being
empowered to develop and implement a positive vision of re-
source stewardship and management, the agency's planning func-
tion is increasingly confined to outlining resource management
prescriptions. as opposed to being able to operate pragmatically
to speed implementation of plans and projects. Of the planning
alternatives developed by the agency to respond to a given situa-
tion, predictably, nearly all appeal to certain segments of the
public and provoke opposition from others. Opposition to major
agency planning initiatives thus seems foreordained. The Forest
Service is no longer in the role of leader, thus it is no longer able
to propose and implement a positive vision of management.
Rather, it is reduced to damage control and responding to critics.

The institutional legacy of the Forest Service, as, inter alia, a
provider of timber, made the agency slow to respond to scientific

324. NFMA requires an update every ten to fifteen years or as conditions change.
See 16 U.S.C. § 1604 (1994).
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concerns that came to light during the NFMA planning process.
By the 1990s, critics made their voices heard and the agency was
forced to respond rapidly to new scientific information. Now the
Forest Service is struggling to develop policies incorporating the
scientific information that are practical and cost-effective as well.
When compared with the citizen process underway in Quincy,
the Forest Service appears unable to offer policy alternatives that
address the practical economic and social context of major na-
tional forest management issues, such as fuels management, as
comprehensively as is being done at the local level. In part, this is
due the agency's caution over the scientific uncertainty regarding
biological and resource issues, but it is also due to a lack of ca-
pacity for which the agency can not be faulted. The Forest Ser-
vice operates under statutory authority that does not treat
environmental, economic, and social issues in a coordinated fash-
ion, let alone ensure that the chosen methods are practical and
that the desired results will be achieved.325

The operation of NFMA, NEPA, and ESA have increasingly
confined the Forest Service to applying scientific information to
environmental and resource management concerns. Despite the
change in the functional role of the agency, there has not been
commensurate legislative or financial support for the practical as-
pects of this shift.326 Theoretically, this approach to managing na-
tional forests and conserving resources is valid; practically,
however, the legacy of conflicting objectives pertaining to the de-
velopment and use of natural resource commodities within the
national forests is extremely problematic. The lack of adequate
funding for ecologically sensitive natural resource management is
also problematic, and restricts the ability of the agency to accom-
plish its objectives. This is especially apparent when existing
measures do not address variable local conditions. For example,
many of the new prescriptions for fuels management, riparian
restoration, etc., bring little or no revenue and are expensive to
undertake. Thus, the implementation of these alternatives de-
pends on budgetary appropriations beyond the agency's control.
However, the core of the issue regarding the degree to which
resource management plans, projects, and prescriptions will in

325. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-

IFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS VOl. 1, Ch. 3, p.5 1-5 3 (1996).
326. Id.
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fact be able to achieve the desired objective, is not fully ad-
dressed during the public review of plans and the NEPA process.

To compound the problem, until recently there has been com-
paratively little support within the Forest Service for innovative
programs that could assist the national forests to reach environ-
mental quality goals more efficiently. Legal, economic and finan-
cial obstacles are formidable. Issues pertaining to program design
and implementation also include improving interagency coopera-
tion and enabling collaborative planning and management. To its
credit, the Forest Service is now trying to redress the deficiency
in prior agency decision-making and administration. 32 7 Neverthe-
less, it is instructive to note that many current initiatives spon-
sored by the Forest Service and other groups to foster
ecologically sensitive management suggest that a cooperative ap-
proach is critical, both to the success of these efforts, and to the
solution of a variety of national forest policy issues.328 Consider-
ing the gap between the ideal of collaboration and the existing
legal and financial structure that still precludes collaborative de-
cision-making is essential if the objective of improving the stew-
ardship of the national forests is to be taken seriously.

Accordingly, it has been difficult for the agency to effectively
address the underlying ecological issues highlighted by the NEPA
process. If existing institutions cannot do so, the result will be
additional conflicts over land management planning in the Sierra.
Logically, this suggests that the organization and institutional
structure of the national forests should be examined to deter-
mine whether they are appropriate to the broader objectives es-
tablished in the law. Unresponsive institutions can neither
resolve significant issues concerning national forest management
issues, nor effectively address underlying ecological concerns.
Prudence suggests that such organizational issues should be as-
sessed to see if resource management and stewardship functions
could be improved. Institutional arrangements which are less
than optimal may need to be redesigned or replaced.

The quasi-regulatory approach of the Forest Service today con-
trasts with the type of ends-oriented organization that the agency
once aspired to be (and was, for much of its history).32 9 Society
clearly no longer wishes the Forest Service to accomplish the
same objectives of decades past, but it desires more than an end-

327. Supra note 257.
328. See Dombeck, supra note 323.
329. See HAYS supra note 1; CLARKE and McCOOL supra note 3.
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less planning process with outcomes that cannot be implemented
because the institutional structures cannot or will not support
them.330 If the present policy objective is to improve the develop-
ment and delivery of ecosystem and resource stewardship, em-
ploying a more proactive organizational approach is essential.
This kind of process would not only emphasize planning and as-
sessment but also the actual accomplishment of the objectives
that have been set out. In an organization with a more anticipa-
tory approach to resource management and conservation, deci-
sions would be made only after the implications of various
choices have been fully considered. This kind of consideration
would evaluate proposals not just in terms of their scientific im-
plications, but also in terms of how likely it is that policy propos-
als will be successfully implemented and their objectives
achieved. The agency's apparent lack of systematic attention to
the result is why the ends-oriented approach that local collabora-
tive groups have adopted has become increasingly compelling to
many interested parties.

Resource policies often depend on factors which the Forest
Service is not required -or permitted- to consider in the land
management planning process. Organizational decision-making
needs to be able to recognize and respond to changing conditions
if the agency is to be effective in providing for resource manage-
ment and stewardship in these areas. These factors include: flexi-
bility of agency response, ability to respond quickly to new
information or changing conditions, economic feasibility of man-
agement proposals, availability of funding, and collaborative ef-
forts.331 Certainly many of these factors are beyond the control
of the Forest Service. Nevertheless, being able to adjust to major
changes in funding and economic conditions is essential, espe-
cially when management plans include relatively expensive fuel
management prescriptions.

Recognition of the gaps in Forest Service authority and its ca-
pacity to respond to these problems could be construed as sup-
port for an argument to expand the agency's authority or to
create a comprehensive, integrated, inter-agency resource policy
for the region. This latter policy would be roughly equivalent in

330. See e.g., The Committee of Scientists Final Report, (visited December 21,
1999) <http://www.fs.fed.uslnewslscience/cos-chlpt2.pdf> p.3.

331. See CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CAL-
IFORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA

NEVADA, FINAL REPORT To CONGRESS (1996).
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scope to the kind of "industrial policy," operating in Japan and
elsewhere.332 It would accompany resource planning and man-
agement with targeted economic and technical assistance judged
to be necessary to accomplish overall ecosystem and economic
objectives for the region. Although these ideas have surfaced
during contemporary discussions about the future of the national
forests in the Sierra Nevada, most analysts recognize that there is
little support for this approach in the region.

Moreover, existing programs appear to lack coordination. A
strategic plan to achieve ecological and other goals inherent in
NFMA, carefully thought out and sensibly implemented, may of-
fer considerable value in the present context. This type of strate-
gic plan might still serve to enable more active integration of
federal and non-federal lands in a range of cooperative ventures
between different public and private land owners designed to
achieve an entire spectrum of forest related goals, not simply
RPA timber targets.333

The setting in which the Forest Service now operates calls for
recognition that local communities, counties, and state agencies
are in many cases capable of fulfilling a constructive and creative
role in policy innovation and implementation. Almost all current
methods either require or could benefit from local involvement,
area-specific expertise, and regional coordination. Policy choices
should be made with sensitivity to local social economic and en-
vironmental conditions, and they should permit an active collab-
oration to facilitate policy implementation. This approach would
ensure that management methods are appropriate to scientific
prescriptions and that these methods can be implemented under
local economic and environmental conditions. Attention to the
details of resource conservation will help to ensure that sound
management and ecosystem stewardship actually occur. The
"hazard fuels management" program, supported by the Clinton
Administration, and championed in California by the Wilderness
Society and a diverse coalition of public agencies and other inter-
ests, is an example of this approach. The program seeks to in-
crease agency funding for prescribed burning and other means of

332. See generally CHALMERS A. JOHNSON, MITI AND Tim JAPANESE MIRACLE:

THE GROWTH OF INDUSTRIAL POLICY 1925-1975 (1982).
333. These ventures might include watershed and/or multiple national forest plan-

ning, regional planning, as well as public-private cooperative management ventures.
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returning fire to a more natural role in the landscape, although
the program is not tied to a particular locale.334

Simultaneously, community based groups, interest groups, and
others are proposing new visions for management, some of them
highly sensitive to the intricacies of ecosystem stewardship.
These efforts are increasingly sophisticated, resulting in both sci-
entifically well thought out and pragmatically constructed plans
which locate resource management policies within social and
political as well as physical landscapes. Recent proposals for re-
form offered by sources outside the Forest Service are demon-
strably more comprehensive than contemporary Forest Service
planning.335 Increasingly, local and other collaborative groups
are designing management systems that seek to tie together sci-
entific knowledge with management prescriptions and to link the
management prescriptions with economic feasibility, community
well-being, and other socio-economic factors.336 The specific sci-
entific validity of these ideas and individual proposals, as in the
case of the Quincy Library Group proposals, must be reviewed
on an individual basis. The virtues of such an approach, however,
particularly in their pragmatic outlook, should not be
overlooked.

Environmental interests, as discussed above, are skeptical of
the rationale and the impetus for community based resource
management. Throughout the land management planning pro-
cess in the Sierra Nevada, environmental groups fought for bet-
ter communication and better explanation of the impacts of
proposed plans with the public and local groups by the Forest
Service. Environmental groups have been among the most re-
sponsive to local concerns regarding specific natural resource is-
sues and have worked closely with local groups whose aims are in
accord with more general environmental perspectives. Addition-
ally, these groups have drawn heavily on the power of local citi-
zens to make a positive contribution to resource policy and

334. See HFQLGEIS, supra note 288.
335. See Committee of Scientists Fimal Report, supra note 331. See also The

Thoreau Institute Public Land Research and Analyses Second Century Report (vis-
ited March 5, 2000) <http://www.ti.org/2c.html>.

336. Jonathan Kusel, et al., The Role of the Public in Adaptive Ecosystem Manage-
ment in CENTER FOR WATER AND WILDLAND RESOURCES, UNIVERSITY OF CALI-
FORNIA AT DAVIS, SIERRA NEVADA ECOSYSTEM PROJECT, STATUS OF THE SIERRA
NEVADA, FINAL REPORT To CONGRESS Vol. 2, Ch. 20, p.6 11-624 (1996).
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management. 337 Certainly, there are countervailing factors. Envi-
ronmental groups have fought arduous and exhausting battles
over the interpretation of statutory mandates pertaining to na-
tional forest management and forest planning decisions. Justifia-
bly, they do not want to see the results of these victories eroded.
Nor do they wish to see the return to the resource management
of an earlier era that favored the interests of local communities
over sound conservation practices. There is also a concern that if
planning and decision-making devolve to a sub-regional or local
level, the local planning processes will occur in settings where
environmental groups are at a disadvantage.338 Where environ-
mentalists are underrepresented, outmaneuvered, or pressured
to make inappropriate compromises, the result may well be envi-
ronmentally undesirable. Depending on the legal rules governing
a particular process, such a result may not be easily corrected at a
later date. Also, there is concern that the myriad local planning
processes will lead to processes that will force these groups to
spread their organizational resources too thinly as they attempt
to police these processes. Finally, relaxing or changing the legal
mandates now in place to suit local conditions is also troubling to
many environmentalists, because it has the potential to further
dilute the influence of environmental interests, especially their
ability to ensure that the prescriptions that are adopted are in
fact ecologically sound.339

For an ecological approach to natural resource management to
succeed, community based resource management is probably not
required, nor is it sufficient by itself. Initiatives like those of the
Quincy Library Group clearly do not please everyone. For the
time being, however, they are part of the policy landscape in the
Sierra. For lasting progress to be made, paths must be found that
will lead away from acrimonious disputes over natural resources
policy, use, and management in the Sierra Nevada. Failure to find
-or to create - positive outcomes condemns the community of

337. The Sierra Club is a national organization composed of regional chapters and
local groups, which have continually monitored environmental conditions and Forest
Service actions in the region. The Sierra Club and other organizations, such as the
Sierra Nevada Forest Protection Campaign, and the Sierra Nevada Alliance, among
other groups have also kept the public and other environmental organizations in-
formed regarding existing and emerging issues in the Sierra Nevada.

338. See The Skeptic, supra note 283, at 28.
339. Louis Blumberg, Asst. Regional Director of The Wilderness Society, An En-

vironmentalist's Commentary on the Quincy Library Group, Address at the Univ. of
California, Berkeley (Feb. 10, 1998).
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actors in ecosystem and resource policy to further protracted in-
volvement. The community of interest, of individual actors in
ecosystem and resource policy, is vast and creative. It includes
concerned citizens (irrespective of whether they reside locally or
maintain a tie to the area from a distance), agency planners, man-
agers, public officials, organizations at all levels of government,
businesses and non-governmental organizations, all of whom
have something of value to contribute. Citizens, environmental
interests, and others are exploring and experimenting with new
methods of participation and different roles in resource manage-
ment. The results they accomplish depend on the ability of the
public and various interest groups to promote and maintain fu-
ture management objectives for the national forests in the Sierra,
and to create or recreate institutions to implement programs and
achieve the desired results.

IV.
LESSONS FOR THE FUTURE

Examining forty years of forest policy allows for reflection on
the complexity of the institutional setting in which these policies
operate. Understanding the sources and contours of past con-
flicts over resource management and conservation cannot by it-
self provide a solution to the conflict, but insights gained from
the experience furnish the means to address the continuing con-
flicts in environmental management. The history of reversals in
Forest Service planning over the last several decades offers evi-
dence of a period in which the changing preferences of the
American public had a decided impact on public policy. Through
the legislative and legal processes, the public has exerted a
profound influence on the natural resource conservation and
management policy for the national forests. Public sensitivity to
the changing scientific basis for resource management, coupled
with forceful objections to Forest Service planning and agency
management proposals for the Sierra Nevada led to successive
administrative and political failures. Struggles over the conserva-
tion and management of the region's natural resources over the
past forty years, particularly of late, provided a catalyst for more
competent and comprehensive assessments of the region's natu-
ral resources and ecosystems, such as the Sierra Nevada Ecosys-
tem Project. The information obtained, however, has often
revealed additional gaps in our knowledge.
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Environmental and natural resource-related policies had oper-
ated without explicitly considering the ecosystem as a point of
reference for policy formation, implementation or evaluation.
Changing public values and priorities forced the agencies to do
so. Efforts to apply the kind of knowledge gained as a result of
SNEP and other studies are now the central focus of ecosystem
planning in the region. As the Forest Service's experience with
planning has demonstrated, better gathering and analysis of nat-
ural and socio-economic data are necessary to ensure that poli-
cies will be legally adequate, publicly accepted, and
implemented. The data is essential to the development and eval-
uation of policy and planning in the Sierra Nevada. A great deal
of information and experience gained as a result of the funded
experience of successive statutory and administrative reforms re-
sides in the public, agency officials and scholars. Whether this
knowledge will enable better environmental management and
translate into more stable policy for the Sierra Nevada, remains
to be seen.

The source of direction for national forest management has
also subtly but surely changed. The centralization and standard-
ized approach to resource management employed by the Forest
Service under the auspices of the Multiple Use and Sustained
Yield Act and in the early days of NFMA has been replaced. 340

Even though NFMA continues in effect, the Forest Service no
longer controls national forest policy. Instead, mandatory provi-
sions of the law and regulations, such as the regulatory require-
ment to provide for "minimum viable populations," mean that
the regional and local landscapes, watersheds, and their re-
sources are now the focus of attention. Assessments of the viabil-
ity of these resources now come first and the results of these
assessments directly influence planning for the future.

During the period in which this new information has emerged,
the institutional landscape and the organizations responsible for
taking account of new scientific information and priorities re-
mained relatively unchanged. Natural resource policy for the re-
gion, however, has undergone significant reformation. Congress
and scholars of natural resource policy have recognized that the
institutional structure and objectives for the conservation and
management of these lands and resources are often not well
suited for the demands currently placed upon resource managers.

340. Dombeck, supra note 323.
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This appears particularly true when the national forests of the
Sierra Nevada are viewed in the context of current environmen-
tal priorities. Environmental goals embodied in the environmen-
tal law and present natural resource policy emerged as a result of
the changes in social and economic structure of the surrounding
region and of California. Organizational structures and financing
mechanisms for resource conservation and management, how-
ever, have not undergone substantial change. This portends fur-
ther changes in the administration of natural resources and
ecosystems. The inability of the Forest Service and other public
agencies to interpret and respond effectively to the public's pri-
orities regarding the national forest management may be chang-
ing. Nevertheless, the Forest Service and other agencies lack the
institutional capacity or authority to fully develop and implement
ecosystem conservation agendas and resource management pro-
grams. The frontier of scientific knowledge has advanced in light
of study, research, and experimentation. The institutional fron-
tier in the Sierra Nevada is similarly open for inquiry, experimen-
tation, and reform. Further investigations, followed by
institutional redesign and innovation could better support ad-
vances in scientific understanding and would serve to complete a
transformation in natural resource policy in the region.
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